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When Has A

Neighbor Waived His
Right To First
Refusal?
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Many poskim hold that the benefit of owning abutting properties is not

limited to agriculture. Comparable benefits apply to owning contiguous

residential lots. Accordingly, Dina de-Bar Metzra applies with equal force to
homes and apartments. Consider the economy of scale benefits that
would apply to residential lots, such as spreading the cost of maintenance,
landscaping, utilities, fencing and security over combined lots compared to
the costs that would be incurred over separated ones. Also consider the

benefit of residing with one’s family in a single, larger apartment unit rather
than spreading the family out over separate, detached units
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BavaMetzia 108a:9-10
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Rav Yehuda says that Rav says: One who takes possession of land that is located between the
land of brothers or between the land of partners and causes them trouble is impudent. As for
removing him, we do not remove him, as they have no real claim against him. And Rav
Nahman said: We even go as far as to remove him, as one should not do anything that harms
another. And if the complaint against him is due to the halakha of one whose field borders the
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field of his neighbor, as they owned fields bordering on this one, we do not remove him. The
Sages of Neharde’a say: Even if his claim was due to the halakha of one whose field borders
the field of his neighbor, we still remove him, as it is stated: “And you shall do that which is
right and good in the eyes of the Lord” (Deuteronomy 6:18). One should not perform an action
that is not right and good, even if he is legally entitled to do so.
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(5) Furthermore, if a man sold his land to a stranger, his neighbor owning adjoining land has the
right to pay the price back to the buyer and evict him; the distant buyer is treated as if he were
an agent of the owner of the adjacent field.

D7 172 W XN TR RITW 170200 W0 712 100W P2 IMPW N0AW 192 RIT AI0AY 12 NRY WRIR 100
DR P20M TP TIRAT DM 12 PN PRI QY TIXAM 1017 2791 1w 10 119 PERY IR P09 b
D P3P ' 1 NAWN] 191 P M5 YA 1IERT IR 710K K92 MINR KD 118D MINRY DT 191 IR AR R 731 P19
927 227 YMOWI W PN AP AN 2

The law of pre-emption prevails regardless of whether the sale was made by the owner in person
or through an agent or by the court. Even if the [new] buyer is a scholar, a neighbor, or a relative
to the seller, and the owner of the adjacent field is ignorant and distant, the latter has nevertheless
priority and may lawfully evict the buyer. This rule is derived from the biblical expression : "Do
what is right and good in the sight of the Lord" (Deuteronomy 6:18). The sages have declared :
Since the purchaser can as easily buy a similar field elsewhere, it is good and right that the owner
of the adjacent land should buy this place rather than a distant person. (BavaMetzia 108a).
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What about putting my children near me!? What happens if the guy uses his abutter but then resales the
home for a profit?? What if two people are neighbors in a deal home one of the neighbors it’s a summer
home while the other its all year round?
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I1. Mizrahi V. Ben-David
1. The Facts

Mizrahi Cohen Ben david
NEIGHBOR SELLER BUYER
The Beth Din of America recently published a decision involving Dina de-Bar
Metzra in the matter of Mizrahi and Cohen owned

abutting properties and were neighbors for over 18 years. Mizrahi had
repeatedly expressed his interest in buying Cohen’s property, but Cohen
was never willing to sell.

In September of 2010, Mizrahi offered to pay $3.6 million for the property,
but Cohen replied that he would not sell for less than $5 million. About a
week later Cohen received an offer from Ben-David, a third-party buyer,
for $5 million. Without revealing Ben-David'’s identity, Cohen asked Mizrahi
if he wanted to match the buyer’s offer and exercise his right under Dina
de-Bar Metzra. Mizrahi declined, saying that he did not believe that the
buyer offering $5 million was serious.

Sometime later, Mizrahi discovered that Ben-David was the interested
buyer. Mizrahi knew that Ben-David was a serious player in the real estate
market and realized that the $5 million offer was legitimate. Immediately
following that discovery, Mizrahi contacted Cohen and told him that he
wanted to match Ben-David’'s offer. Cohen responded that Mizrahi had
already declined to match Ben-David's offer, and therefore he would move
forward with the sale to Ben-David.

All of the parties—Cohen, Mizrahi, and Ben-David—agreed to bring their
case to a din Torah before the Beth Din of America. At the hearing, Mizrahi
argued that he is entitled to exercise his right under Dina de-Bar Metzra and
purchase the property. Ben-David countered that Mizrahi had waived his
right when he told Cohen that he was not interested in matching the $5
million offer, which bars him from asserting a later claim under Dina de-Bar
Metzra.
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Rashi explains that absent a formal kinyan, the
abutter can argue that he only directed the buyer
to proceed with the purchase in order to expose
the seller’s asking price

BavaMetzia 108a:11

With the above halakhot in mind, the Gemara asks: If the stranger came to consult with one of
the owners of the fields, and said to him: Shall I go and acquire the field, and the latter said to
him, go and acquire it, as | will raise no objection, is it necessary to perform an act of
acquisition with him to solidify the agreement? Or perhaps his mere promise is sufficient and it
is not necessary? Ravina said: It is not necessary to perform an act of acquisition with him,
while the Sages of Neharde’a say: It is necessary to perform an act of acquisition with him.
The Gemara concludes: And the halakha is that it is necessary to perform an act of acquisition
with him.

Rabbenu Simcha offers a different reading of the Talmud’s case, distinguishing between a kinyan
performed before the sale has been executed and one that was performed afterward. He maintains that
even a formal kinyan would not constitute a binding waiver, unless it was performed after the buyer
closed on the property. Rabbenu Simcha argues that the abutter’s right does not vest until after the
property has been sold, and as such, the right is not his to waive before the sale has been executed.
Before the sale, the abutter’s kinyan constitutes a kinyan devarim—a mere pledge, rather than a bona
fide transfer of right.9 Rav Yosef Karo rejects Rabbenu Simcha’s view.

Ramah, however, limits the Talmud’s ruling to a case where the abutter
directed the buyer to purchase the property.
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WHY NO NEED OF KINYAN IN THIS CASE?
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If, however, the abutter directed the seller to proceed with the sale, the abutter is deemed to have
waived his right even without a kinyan. Following Rashi, Hagahot Ashri explains that the
purpose of the kinyan is to ensure that the abutter’s permission to proceed constituted a genuine
waiver of right rather than a stratagem to reveal the seller’s asking price. Hagahot Ashri contends
that this consideration applies only to discussions between the abutter and buyer. (In discussions
between the abutter and seller, the asking price would presumably be known.)

In Mizrahi v. Ben-David, however, it was the seller (Cohen) who consulted
the abutter whether he wanted to exercise his right of first refusal, which
the abutter (Mizrahi) declined. Furthermore, the seller's consultation with
Mizrahi was in the context of a bona-fide offer on the property, after
having revealed the buyer’s offer amount. As commentators explain, this
case is distinguishable from the Talmud’'s because Rashi’'s theory of the
abutter strategizing to expose the buyer’s asking price does not apply,
since the seller has already revealed the offer amount to the abutter.
Consequently, the abutter’s waiver would be effective even without a
kinyan. Shulchan Arukh rules in accordance with Ramah, which would imply
that Mizrahi’s waiver was valid and that he can no longer assert his right
under Dina de-Bar Metzra.
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ONE MORE THOUGHT:RENEG THE WAIVER

Although the Shulchan Arukh rules that a waiver communicated to the seller is valid even
without a kinyan, he clarifies in Shut Avkat Rokhel that the abutter has the power to retract his
waiver so long as the sale has not been executed. In other words, the Shulkhan Arukh adopts
Ramah’s view that a waiver communicated to the seller is valid (and becomes binding when the
sale is executed) but maintains (in Shut Avkat Rokhel) that it can be revoked up until the
execution of the sale.
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“Responsa Avkat Rokhel no. 123. Rav Yosef Karo’s position in Avkat Rokhel
mirrors the position of Rabbenu Simcha (Mordekhai BavaMetzia no. 393)
who holds that a waiver is invalid before the sale is executed, even if it was
accompanied by a formal kinyan, because the right of the abutter does not
vest until the sale is executed. According to Rabbenu Simcha, a waiver
performed before the execution of the sale constitutes a mere kinyan
devarim—a mere pledge—and is therefore invalid. Rav Yosef Karo, by
contrast, holds that a waiver performed before the sale is valid but does
not become binding until the sale has been executed.
Rav Yosef Karo's theory that allows for the abutter to retract his waiver
before the sale flows from his interpretation of the mechanism of Dina de-
Bar Metzra. As we saw earlier, Dina de-Bar Metzra conceptualizes the buyer
as an agent of the abutter. But an agent cannot act against the express
wishes of his principal. Thus, the legal significance of the abutter’s waiver
amounts to a declaration of the principal that the buyer is not serving as
his agent. That declaration is revocable any time before the sale. What
matters, for the purpose of Bar Metzra, is whether the buyer can be
conceptualized as the agent of the abutter at the time of the sale.”
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Thus, it is true that if the abutter fails to retract his waiver, and the
property is sold to the buyer, the abutter can no longer exercise his right
of Dina de-Bar Metzra to remunerate the buyer and take title to the
property ex post facto. But the abutter is free to retract his waiver before the
property is sold and to reassert his right of first refusal.>' Because Cohen
and Ben-David had not yet executed the sale, Mizrahi would have the
power to retract his waiver.

Based on Rav Yosef Karo's analysis, the dayanim concluded that even
though Mizrahi had initially waived his right when he declined to match Ben
David'’s offer, Mizrahi subsequently revoked his waiver prior to the sale.
Accordingly, they ruled that Dina de-Bar Metzra remained in force.

The dayanim also cite the Chemdat Shlomo, quoted in the Pitchei
Teshuvah, who argues that when the abutter communicates his waiver to
the seller, the seller has the right to choose whether to enforce it. The
third-party buyer (Ben-David) has no power to enforce a waiver
communicated to the seller (Cohen). At the din Torah, Cohen expressed
that he is indifferent between selling to Mizrahi and selling to Ben-David
and that he is not committed to enforcing the waiver per se.
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The Gemara discusses a related case: If one sold to another a beitse’a of land in the middle of
his property so that the buyer is surrounded on all sides by the seller’s fields, we see what type
of land it is: Whether the land is superior-quality land or whether it is inferior-quality land,
his sale is a valid sale, as it is a distinctive piece of land. In that case, the seller’s neighbors
cannot object, as their fields do not actually border on this plot.
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But if this field is not of any distinct quality, he is certainly trying to employ an artifice. His

0097 R MR - XD OR)

plan is to then purchase another plot of land from this owner, one that does border on the field of
a neighbor. By first buying the plot in the middle, he is trying to establish himself as a neighbor

so that the other neighbors will not have the first right of purchase relative to him. Therefore, the
neighbors may prevent him from buying the second plot of land.

Bet din will consider what the parties intend to do with the property determining whether bar

metzra applies. If the potential buyer has better usagethen neighbor. For example, neighbor

wants vacant and the outside bidder wants to build houses, the neighbor will not have priority.
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Rabbi Akiva Eiger on Shulchan Arukh, Choshen Mishpat 175:12
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The Shulhan Aruch, in the Hoshen Mishpat section (175:5-7), addresses the question of to whom a
property owner must afford priority when selling the property. If the person is only a partial owner in the
property and wishes to sell his portion, then Halacha requires that he first offer his share to his partner.
Likewise, if he owns the property together with numerous partners, then he must offer his portion to each of
them in proportion to their respective shares in the property. Even if the seller is not on good terms with his
partner, he may not sell his share to somebody else before offering it to the partner.

If a person enjoys exclusive ownership over a property and wishes to sell it, he must offer first right of
refusal to the owners of neighboring or adjoining properties. Once again, even if he has grievances against
his neighbor and prefers to sell the property to a friend, Halacha requires that he first offer it to the neighbor.

In such cases, where a person must first offer the property to a partner or neighbor, if he fails to do so and
instead sells his property to somebody else, the partner or neighbor can make a claim to Beit Din to have
the sale annulled. Since the seller had violated the requirement to afford priority to partners and neighbors,
the partner or neighbor can demand the annulment of the sale so that he can purchase the property.

Of course, this law applies only when the partner or neighbor is prepared to pay a fair market price for the
property. If the partner or neighbor offers less then the fair market value, then he forfeits his right to first
refusal and the owner can sell the property to whomever he likes.

Suppose the property is being sold because the seller needs immediate access to capital
(e.g. to pay off an overdue tax liability or to purchase a property elsewhere that will be sold
to someone else if he delays). Suppose further that allowing the abutter to interfere with
the transaction by asserting his right of first refusal will delay the sale and thereby the
seller’'s access to capital. In such a case, Dina de-Bar Metzra is suspended because of the
costs it would impose on the seller.

Or suppose that both the abutter and buyer are unable to pay for the property upfront,
such that whoever purchases the property will have to “borrow” from the seller by paying in
installments. Here the seller can argue that he trusts the buyer’s credit over the abutter’s. In
cases such as these, where the abutter’s benefit would impose a significant cost on the
seller, Dina de-bar Metzra is suspended.

The same is true when the right of the abutter would impose significant costs on the buyer.
Consider a case where housing inventory is scarce and the buyer does not yet own a home.
Here rishonim rule that the abutter, already a homeowner, is denied the right of first refusal.
This is because the marginal economic gain to the abutter of owning adjoining lots is
outweighed by the substantial cost it would impose on the buyer by forcing him to remain
homeless. ' Likewise, if the buyer is the type of person for whom it is difficult to navigate
the real estate market (e.g., the buyer is financially illiterate and uneducated), the abutter is
denied the right of first refusal, since the buyer would be unable to find a comparable
property elsewhere.

The neighbor is not allowed to dissuade people from seeing the house. It has to go
through the process and he can have highest offer. Also if the seller is in quick need
of a sale and the neighbor needs time:
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