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MISHNA: The legal status of a person is always that of one forewarned. Therefore,
whether the damage was unintentional or intentional, whether he was awake while he
caused the damage or asleep, whether he blinded another’s eye or broke vessels, he
must pay the full cost of the damage.

GEMARA: The Gemara infers: It teaches in the mishna: He blinded another’s eye, and
presumably this is similar to the other example: Broke vessels. From this it can be

inferred that just as there, in the case of the broken vessels, yes, one must pay for the
damage he caused but he does not pay the four types of indemnity, so too, in a case
where he blinds another, yes, he must pay for the damage he caused, but he does not
pay the four types of indemnity, since he caused the injury while asleep or
unintentionally.
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With regard to the halakha that one must pay the full cost of the damage in a case where there
was no intent to cause damage, the Gemara asks: From where are these matters derived?
Hizkiyya says, and similarly, the school of Hizkiyya taught: The verse states: “Wound for
wound [petza tahat patza]” (Exodus 21:25). This phrase is superfluous, as the Torah states
elsewhere (see Leviticus 24:19) that one is liable to pay compensation when injuring another.
This verse serves to render him liable to pay for the unintentional damage just as he pays for
the intentional damage; and he pays for damage caused by accident just as he pays for damage
caused willingly.

"The Mishnah (B.K. 26a) teaches that a person who damages is always liable,
whether he damaged intentionally or not,"

"The Gemara (B.K. 26b; Sanhedrin 72a) adds that even if the person damaged
through oness — not through his volition, he is liable.
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Tosafot Baba Kama 27b:
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Tosafot translated:
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Implied Question: When they argue later (on Daf 29a) as to whether Niskal
is Poshe'a or not ...
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Answer: That speaks about someone who trips by himself, and not because
something caused him to do so; whereas here, where he tripped because of
an obstacle, and where he cannot be expected to have looked where he was

going, he is considered an Oneis.
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Implied Question: Despite the fact that earlier (on Daf 26b) based on the
Pasuk "Petza Tachas Patza" the Gemara includes Oneis like Ratzon with
regard to Adam ha'Mazik?
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Answer: The Pasuk does not include a complete Oneis.
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Source #1: As we see in the Yerushalmi (Perek 2, Halachah 8) - which
exempts the person who lay down to sleep first in the event that he
wounds the person who lay down next to him (See Hagahos
ve'Tziyunim).
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Source #2: Similarly, in 'ha'Gozel Basra' (later, Daf 112a) where 'Their
father left them a borrowed cow', and where, thinking that it belonged to
him, 'they Shechted and ate it. The Gemara rules there that they are
obligated to pay the value of the Basar at a cheap rate, since they
benefited from it; whereas if they damaged it, they are Patur.
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Source #3: And the Mishnah too (later, on Daf 32a) states that 'If the
owner of the barrel was in front and the owner of the beam behind him’,
that 'In the event that the former stopped (without warning) and the barrel
is broken by the beam, the latter is Patur'.
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Oneis Like Geneivah and Aveidah: It appears that Adam ha'Mazik is Patur
when it is comparable to Geneivah ...
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Source: From the Beraisa in Perek ha'Umnin (Bava Metzi'a, Daf 82b and
Tosfos there DH 've'Savar) in the case where '‘Someone transports a barrel
from one location to another and it breaks, where Rebbi Yehudah rules that
a Shomer Chinam swears and a Shomer Sachar must pay'.
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Source (cont.): Now, since he obligates a Shomer Sachar and exempts
a Shomer Chinam, and does not obligate the latter because of Adam
ha'Mazik, we see that Oneis by Adam ha'Mazik which is comparable to
Geneivah, is Patur, and Rebbi Yehudah compares Niskal to Geneivah.
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Oneis Like Aveidah: On the other hand, it would seem that Oneis, which is

comparable to Aveidah, which in turn, is closer to negligence (as the Gemara

says in Bava Metzi‘a, Daf 94b) 'Geneivah is closer to Oneis and Aveidah, to
Peshi'ah) by Adam ha'Mazik is Chayav ...

YV NON 29NN NOW 90D NI'N'T
Reason: Since it impossible to say that one is only Chayav for Peshi‘ah
alone.
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Proof: And so it implies earlier (on Amud Alef) where the Gemara declares

Chayav someone who falls off a roof in a storm wind, even though a Shomer
Chinam under the same circumstances is Patur ...
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Source: As the Gemara states at the end of '‘Arba’ah va'Chamishah (later
on Daf '45a) in the case of 'Four Shomrim who stand in for the owner'
each of whom is Chayav to pay for the ox, with the exception of the
Shomer Chinam.
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Source (cont.): The Gemara explains that it speaks where they guarded
the ox inadequately, in which case the Shomer Chinam's obligation is
covered, but that of the others is not.
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Proof (cont.): And it cites Rebbi Yehudah, who holds that by a Mu'ad,
there will suffice an inadequate guarding - such as a door that can stand
up to a regular wind but not to a storm wind.
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Proof (concl.): So we see that, even though this will suffice by a Shomer
Chinam, it will not suffice by Adam ha'Mazik ...
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Reason: This is because it is comparable to Aveidah; whereas Niskal is
comparable to Geneivah, and Adam ha'Mazik is therefore Patur.

Sample 2



TI9T /OPOPY PN NIV Y1) (DWW : VX GT )IPD) DINY DINN 2792 NI 1)
)95 ,2N ,NY2N NAVY NNNA JNY NNPT XNI2N DIN LNIVA VT NNDY

... 79DV NVID NNV
Proof: And this is also evident in Perek ha'Gozel Eitzim (later, on Daf 99b-
100a) in the case of 'A professional butcher who spoilt the Shechitah’, where,
according to the opinion that exempts someone who Shechts free of charge,
from the Beraisa which states 'Nasan Beheimah le'Tabach ve'Navlah,
Chayav, Mipnei she'Hu ke'Nosei Sachar' ...
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Proof (cont.): From which we see that the Makshan thought that even
free of charge he is Chayav, like a Shomer Sachar, who is Chayav for
Aveidah.
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Conclusion: And the Gemara answers 'Say "Because he is a Shomer
Sachar" '. Therefore for payment, he is Chayav, free of charge, he is Patur,
because it is akin to Geneivah (See Tosfos, Bava Metzi'a 82b DH 've'Savar'
and Bava Basra 93b DH 'Chayav').

"Nonetheless, Tosafot (B.K. 27b) writes that in ‘circumstances beyond his control
— oness gamur’ — a person is not liable. Rama rules accordingly” (C.M. 378:1-3).

"One of the cases on which Tosafot bases this principle is that of heirs who
slaughtered and ate a cow that their father left them, but which was actually
borrowed (B.M. 112a). They are not liable for the full value as one who damaged,
but only partial payment for what they benefited” (C.M. 341:4).
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“Machaneh Ephraim (Nizkei Mamon #6-7) and Imrei Yosher (2:62) derive
from this that a person who damages an item that he thinks is his — is not
liable, since it is oness gamur”

“Machaneh Ephraim infers from the Rashba that he disagrees.
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Nesivot (126:6) and Maharsham (1:75) also write that a person who damaged an
item he mistakenly thought was his — is liable, even if the true owner also mistook
the item, since a person has a great responsibility to make sure that he doesn't
damage.
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Elsewhere (232:5), Nesivot differentiates that the heirs had no way of knowing
that the cow was not their father's, and is therefore considered oness gamur,
whereas a person who thought that something was his, could have checked”
(Pitchei Choshen, Nezikin 1:20[51]).
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A person wore someone’s jacket by mistake at a wedding and it ripped:

"Rama (378:9) does exempt one who damages unintentionally during wedding
festivities,"

"However, this seems limited to cases where the custom is to forgo such

damage, or where there is an expectation of reciprocity, such as when people
joust or dance together, but not in this case since David put his jacket aside."
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