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Disturbing Neighbors
Part 2
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When can a neighbor complain about noises:
Noise from construction
Noise from children

Noise from loud music
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Baba Batra: indirect damage:
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The Gemara cites a related incident:
M7 Y9xD v MY M0 oY 21 — Rav Yosef had these small date palms that

NN anm ARIK INX — bloodletters would come and sit under while they drew blood."
xX17 9K 1271y 1INK) — Now, crows would come to consume the blood, "oxn ax ooy
rmn Moo — and would then fly up onto the palms and ruin the dates by smearing
them with blood. "

Rav Yosef asked the bloodletters to move elsewhere:
qor 37 119 "mx — Rav Yosef said to [them]: X3rm mp7p L) paX — Rid me of this
crowing! Draw blood elsewhere, so that crows will not come here and ruin my dates.

A claim was made in defense of the bloodletters:
max M5 Mmx — Abaye said to [Rav Yosef]: X111 xp2 XM — But it is merely causative
damage that the bloodletters are committing. Being that one is not liable for causative
damage, why must they move away?"’

Rav Yosef responded:
my "mx — [Rav Yosef] replied to him: f12m2 92 »210 31 K 120 — This is what Rav Tuvi
bar Masnah said, in reference to the Mishnah: mox pPprma X7 Mk NRY — This
Mishnah informs us that causative acts of damage , i.e. activities that cause damage
indirectly, are forbidden. Accordingly, the bloodletters are required to move away."”

Abaye continued his defense of the bloodletters:
(%] prnx XM — But they have already established a chazakah, since you raised no
objection to their bloodletting for the past three years.” — ? —

Rav Yosef rejected this contention:
AN T2 127 MK pm 27 MK X1 — Rav Nachman has said in the name of Rabbah bar
Avuha: ppua% npin Px — There is no chazakah for damage.

Abaye continued his argument:
19y mnx 1891 — But was it not said regarding this dictum of Rav Nachman: "y ™ 11
KvPa — Rav Mari said: It applies to smoke; X921 N33 "MK 7121 271 — and Rav Zevid
said: It applies to an outhouse? "' With regard to all other sources of damage, however, a
chazakah can be established. — ? —

Rav Yosef replied:
Y mx — [He] said to [Abaye]: "NnyT Xpx1 119 131 — To one with a delicate nature,
such as I, the discomfort caused by these crows "% m7 Xp2an N1 XVIP ™3 — is comparable

to smoke and an outhouse. "

- - -~ -



1. The bloodletters sat on their own property, in the shade of Rav Yosef’s palms (Tosafos).

2. The bloodletters would shoo away the crows that were attracted by the blood, and the crows would then
fly up onto the trees. The damage to the dates was thus attributable to their actions (Rabbenu Yonah; cf.
Tosafos, 26a Xp1 0*7).

3. See above, 22b note 24.
I See 22b note 25.

5. One who engages in activity that is harmful to a neighbor for a period of three years without being
challenged by the neighbor may claim that he purchased from his neighbor the right to engage in such
activity, even though he is unable to produce evidence to substantiate the claim. His claim is presumed to
be true, for had he not purchased that right, his neighbor would certainly have objected within the first
three years. [The legal term for the establishment of presumptive ownership is 7210, chazakah.] In this
case, the bloodletters claimed that Rav Yosef had sold them the right to engage in this objectionable
activity underneath his palms (Tosafos; see Hagahos HaBach). Abaye argued on their behalf that their
claim was credible, since they had established a chazakah.

|According to Rambam (Hil, Shecheinim 11:4), a chazekah can be established by performing an
objectionable activity in view of one’s neighbor even once, if it goes unchallenged by the neighbor. Moreover,
the one performing the harmful activity need not claim that he acquired the right to do so from his
neighbor. If his activity is carried out on his own property and he is not laying claim to anything owned by
his neighbor, the neighbor’s silence in the face of his disturbing activity is tantamount to yielding him the
right to engage in it (Rambam ibid., as explained by Maggid Mishneh; see also the opinion of Ri bar R’
Mordechai, cited in Tpsafos X1 m11).]

. Le. one cannot claim on the basis of three years of freedom of activity that his neighbor sold him [or
yielded him| the right to engage in the harmful activity. The neighbor may have thought that his objection
was self-evident and therefore did not deem it necessary to express it. Thus, his three-year silence doeg not
lend credence to the damager’s claim (Rabbeinu Yonah). [Rabbeinu Tam, cited in Tosafos, rules that even if
the neighbor did sell this right he may nevertheless object if he claims that the discomfort is worse than he
anticipated.|

7 To smoke: i.e. to install a kiln, which emits heavy clouds of smoke that drifts over a neighbor’s property
(Tosafos).

To an outhouse: i.e. to the type of outhouse common in Talmudic days in which the waste remains above
ground (Rashi).

Only in regard to these highly disturbing items did Rav Nachman rule that there is no chazakah,
because, barring concrete evidence, the claim that the neighbor relinquished his right to object to them is
not credible. Accordingly, the neighbor need not publicize his objection, and his three-year silence lends no
credence to the damager’s claim (Rabbeinu Yonah). With respect to hazardous activity that is less
objectionable, three years of silence on the part of the affected neighbor does support the claim that he sold
the right to engage in that activity,



4. Rav Yosef was known to be a highly sensitive individual (Tosafos from Pesachim 113h), and as such, he
could not bear the thought of using bloodstained dates (Tosafos). He therefore argued that just as there is
no chazakah for smoke or an outhouse because the claim that a neighbor relinquished his right to object is
not credible, there could be no chazakah for bloodletting under his palm trees because it was inconceivable
that he had waived the right to object to this practice.

The same holds true for any individual who has an obvious intolerance toward a certain type of
disturbing activity. A neighbor cannot establish a chazakah for engaging in that activity near his property
(Rosh).

9. Doves generally feed on grain that they find within fifty amos of their roost. Accordingly, one who builds
a dovecote on the outskirts of a city must distance it fifty amos from the city's edge to prevent the doves
from feeding on produce growing in the city’s gardens, and one who builds a dovecote on his own property
must leave fifty amos between it and his boundary to protect the produce of his neighbor’s field (Rashi).

IN'NIN AN’ INIX INX 2'"T NIDOIN
(SUMMARY: Tosafot explains that they sat on their own land.)

.XIN KN12 XNI'DD N N9 901 A0 7 YA K71 10 0 v

Explanation: It was their (the bloodletters') land, and not Rav Yosef's land, since we ask below "it is
Gerama!"



QUESTION: The Gemara relates that Rav Yosef owned some small date palms, under which some blood-
letters practiced their profession. The blood attracted ravens to the area, and the ravens perched
themselves upon Rav Yosef's trees. Rav Yosef demanded that the blood-letters leave so that the ravens
would go away. The Gemara concludes that even though the damage that the blood-letters caused to
Rav Yosef was only indirect ("Gerama"), the Halachah prohibits causing damage even indirectly (through
a "Gerama").

This ruling seems to contradict another ruling of the Gemara. The Gemara rules like Rebbi Yosi who
maintains that a person may place an object in his own domain even though it might cause damage to
someone else's property. The Mazik is not required to distance himself unless the damage is caused by
"Girei Dilei" -- by the Mazik "shooting his arrows" into the domain of the Nizak. Why, then, were the
blood-letters (the Mazikim) required to move? They certainly did not actively send the ravens to damage
Rav Yosef's trees! (RABEINU YONAH, RASHBA)

T N 2 N7YN7N '3 NAK D'YNN NRFYM 2NN NRK YNN| DMWY IR0 07K DY 'n0n NN
2V QX QIR 'QI' A0 Yi! N7 DT DT 790! DT NT 790 Yi! N7 DT [7'X DXI D'AT [N YXIR NRTR 1ian DX
: 7Y iN2 Yol D7) i RN 91N NTY Yi N7 7'K7 NpTip YNy '9

MISHNA: One must distance a tree twenty-five cubits from a cistern, and in the case of a carob and of
a sycamore tree, whose roots extend farther, one must distance the tree fifty cubits. This is the halakha
whether the cistern or tree is located above or to the side of the other. If the digging of the cistern
preceded the tree, the owner of the tree cuts down the tree and the owner of the cistern pays him
money. And if the tree preceded the cistern the owner of the tree need not cut down the tree. If it is
uncertain whether this came first or that came first, the owner of the tree need not cut down the tree.
Rabbi Yosei says: Even if the cistern preceded the tree, the owner of the tree need not cut down the
tree. This is due to the fact that this one digs in his own property, and that one plants in his own
property.

N TINY 20 9T XAN2 X212 Ndon X"avna 'wiTn

101" Y ORI, NN NMIMAT NNNA RDEION [T KNOAT 2'0N°TI1,XONN IR M7 177'D9X 901 20 In7 NN
['N2N [INIXD ['RAY NYWIAT XNYO0 117'01,901' 21 1N7 2'91 Do M) |7 NnY'R RN X7 'NT ,XN2 DTN
AIRND N7 FAwr D701 [NIR

ANSWERS:
A#1:

RABEINU YONAH and the RASHBA answer that the blood-letters did cause the ravens to go into Rav
Yosef's trees. When the ravens would come to eat the blood, the blood-letters would chase them away
and cause them to fly up to Rav Yosef's trees. Hence, the damage caused by the ravens indeed was
"Girei Dilei," the "arrows" of the blood-letters, and thus the blood-letters were required to move.

D T Np'T A" T NIDoIN

NN IR 7 17'9KR 01 21 KT (LAd 97T) 7w anivn nwp 7ax
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Question: Above, regarding ravens (23a), Rav Yosef said "remove the ravens from here"!
ANMINOI 'YX 11 11 7ND 7019 NMIT X1'21D 07 120 X7 XaT 7

Answer #1: The Gemara holds unlike Ravina (who says here that R. Yosi agrees about Giri Dilei only
when it is from his impetus), for R. Tam rules like Mar bar Rav Ashi and Ameimar.

N TINY D 9T XAN2 X122 NOOoN NiSoIn

NY2T N7 9T R K'ANT KT 'V12 Y01 DX 72K DI DNWD D77 T Y0IWD KINI - '90 'Yl 01921 7aN
NID

A#2

TOSFOT later (26a, DH Aval b'Gefanim, and end of DH Zika) seems to understand that the damage
caused by the ravens would have been considered "Girei Dilei" even if the blood-letters did not chase
them away. Apparently, Tosfot maintains that the very fact that blood was spilled beneath the trees
caused the ravens to come, and thus the damage caused by the ravens was considered "Girei Dilei" of
the blood-letters. (See SHI'UREI REBBI SHMUEL, #61.)

A#3:

The PISKEI HA'RID (cited by OHEL TORAH) writes that in this case, Rebbi Yosi would agree that the blood-
letters were required to move even though they did not cause damage through "Girei Dilei." Normally, a
Mazik does not have to distance himself because he is in his own domain, and a person is entitled to do
whatever he needs to do inside his own domain. In this case, however, the property beneath Rav Yosef's
trees did not belong to the blood-letters; rather, it was public property. Therefore, they

were not entitled to use that area for any purpose, as it was not part of their private domain.

(See BIRKAT SHMUEL 20:3.) (I. Alsheich)
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A Hazaka on a Significant Disturbance

Elsewhere, the Rambam rules that some disturbances never earn a Hazaka. One
example would be the odor of a bathroom or thick smoke coming from a furnace. Even
if this disturbance has been going on for a long time without protest, the neighbors
always have the right to object. The Rambam explains that this is because these types
of damages are constant and very significant, therefore no one can establish a Hazaka
—a no-protest status — over them.

The Hazon Ish adds another important point: these Halachot only apply to opening a business
or making artifacts. However, neighbors cannot object under any circumstances to any noise
which is part of normal living. If a baby wakes up in middle of the night, the neighbors cannot
complain about it. This applies even if the neighbor is ill or highly sensitive. The same is true for
turning on the tap, running a bath, vaccuming, or all other normal activities
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2) HALACHAH: DAMAGES DEPENDENT ON SUBJECTIVE FEELINGS

HALACHAH: The Gemara relates that Rav Yosef owned small date palms, under which some blood-
letters practiced their profession. The blood attracted ravens to the area, and the ravens perched
themselves upon Rav Yosef's trees. Rav Yosef demanded that the blood-letters leave so that the ravens
would go away. The Gemara says that the blood-letters could not claim that they had gained through a
Chazakah the right to work there (that is, no one protested when they started to work there, and thus
they acquired the right to work there), because there is a principle that "Ein Chazakah I'Nezikin" -- a
Chazakah does not work for an activity that causes damage. Even though this principle was said only
with regard to activities that cause severe damage (such as setting up something that makes a lot of
smoke, or setting up a bathroom), Rav Yosef claimed that he was extremely sensitive and that the
damage caused by the blood-letters (either the blood that the ravens splattered around him (TOSFOT),
or the loud noise that the ravens made (BI'UR HA'GRA CM 155:116) was to him akin to the damage
caused by smoke or a bathroom.

RABEINU YONAH and the RASHBA (see also RABEINU CHANANEL) write that from this Gemara it is
apparent that when a person is known to be extremely sensitive to a certain damaging agent and cannot
tolerate it, he is entitled to demand that it be moved, and the other person cannot make a Chazakah to
continue doing his activity in that place. The activity of a neighbor can be classified as a serious
disturbance even if the degree of disturbance is only subjective. (I. Alsheich)



I.  Noise from Ac unit or smell from cooking:
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Il.  Children up late nights
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lll.  Running water passed midnight:
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V. Kids playing with an ill neighbor in the apartment:
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V.  Construction causing babies not to be able to take a nap:
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VL. Bus to go through a neighborhood:
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