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Building a fence:

Is one allowed to have a porch without a gate?

How about temporarily?

What about the roof, if used occasionally?

Does the rule apply to an open pool, is there a Torah obligation to have it gated? (next week)
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The Torah (Devarim 22) states: “When you build a new house, you shall make
a railing for your roof; and you shall not put blood in your home if one falls from
it.”

This refers to the positive Torah commandment of building a railing around the
roof of a house or a porch or balcony so that one does not fall from there and
become injured or die.
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Biblical obligation:
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“And you shall make a fence for your roof so that you shall not place blood in
your house,” meaning that one is obligated to erect a fence around his roof so
that no one falls off of it. We have also explained that this is a positive Torah
commandment.
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Whoever Does Not Make a Fence Transgresses a Positive and Negative
Commandment

If one does not erect a fence around his roof, besides for not fulfilling a
positive Torah commandment, he also transgresses the Torah prohibition of
“And you shall not put blood in your house.”



Philosophical question:
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The seemingly obvious question is: If Hashem decrees what will happen to
every person, why did He command us to make a railing so that one does not
fall? The Sefer Ha’Chinuch (the author of which is unknown but is certainly
among the great Rishonim; the author explains possible reasons behind the
Mitzvot of the Torah) writes: “Although Hashem is the one who decrees life or
death upon an individual and one will not fall from a roof unless this has been
decreed by Hashem in Heaven based on what our Sages tell us that ‘one does
not bang his finger in this world unless this has been announced (decreed) in
the Upper Realms,” nevertheless, one must protect himself from occurrences
which happen in this world, for Hashem has created this world and built it upon
the foundations of nature. He has decreed that fire burns and that water
extinguishes fire. Likewise, nature also calls for one’s head to be smashed if a
large stone falls on it or that if one falls from a roof at a high elevation, this
individual will die. Hashem has graced the physical bodies he created with a
living soul which knows and understands how to protect the body from harm.
After Hashem subjugated the body to the laws of nature, Hashem also
commanded it to protect itself from naturally harmful occurrences, for the nature
one’s body is bound by will carry out its laws on the body of man if one does

not protect one’s self from being harmed by nature.”

The Sefer Ha’Chinuch means to tell us that although no good or harm can befall
a person without it first being decreed in Heaven, nevertheless, Hashem
established that the world run based on nature and if one does not protect one’s
self from harmful occurrences, such as heat and cold, one will end up being
harmed by them. Indeed, our Sages tell us (Ketubot 30a), “Everything is in the
hands of Heaven besides for cold and heat,” meaning that all ilinesses that
befall a person are decreed so by Hashem alone besides for illnesses caused
by heat and cold which one will contract alone if one does not protect himself
from the elements properly.
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The Sefer Ha'Chinuch continues: “There will, nevertheless, be some people
who Hashem is especially fond of because of their piety and how they cleave
to Him, such as the Patriarchs and many of their descendants after them
including Daniel, Chananya, Mishael, and Azarya, whom Hashem placed
control of nature in their hands, for instance, as we know, Avraham Avinu was
thrown into a fiery furnace and emerged unscathed. Similarly, the four righteous
men we have mentioned above threw themselves into a fiery furnace and
emerged without a hair on their head being scorched. However, most people
do not merit this lofty level as a result of their sins. It is for this reason that the
Torah commands us to protect our abodes and areas so that death does not
befall us as a result of our sins and so that we do not endanger ourselves on
the basis of a miracle.”

It is for the above reason that the Torah commands us, first and foremost, for
one to build a railing for one’s roof so that no one falls from there.



Halacha:
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Usage of a Roof that Does Not Have a Fence around It

The Poskim discuss whether or not one may even go up to a roof that does
not have a fence around it. Neither Maran HaShulchan Aruch nor any of the
Rishonim make mention of such a prohibition, as all they write is that there is
an obligation to erect a fence, but even if there is no such fence, there is no
prohibition to go onto the roof. The Responsa “Betzel HaChochma” discusses
this matter at length and brings several proofs that there is no prohibition to
use such a roof, as long as on does so with the utmost caution. The Sefer
Yalkut Yosef (Sova Semachot, Volume 1) rules likewise.
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The Obligation to Build a Fence only Applies to a House that is Used
Regularly

The Torah only commands us to erect a fence around the roof of a “house,”
meaning a dwelling in which people reside in regularly, for instance, our
houses, hotels, and the like. However, regarding storehouses and the like
where it is uncommon to live in, there is no obligation to build a fence around
the roofs of such houses. Similarly, one need not erect a fence around the
roof of a barn and the like.
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The Obligation to Build a Fence only Applies to a Roof that is Used
Occasionally

Similarly, the Torah only commands us to build a fence around a roof that is
used occasionally to store things there and the like. However, roofs that are
on a slant, for instance, roofs made out of shingles, since these roofs are not
used at all, and even when someone does go up to the roof it is only for
maintenance purposes, for instance, to fix a water leak and the like, there is
no obligation to build a fence around such roofs. This is indeed the prevalent
custom among the Jewish nation not to erect a fence around such roofs.

The Rashba likewise writes in one of his responses that the people in our
vicinities customarily do not build fences around their roofs, for they do not
use them, and they only go up to their roofs to fix them and coat them with
cement. Similarly, the Aruch HaShulchan (quoted by the Yalkut Yosef) writes
that slanted roofs which cannot be used are exempt from having a fence.

Nevertheless, regarding straight roofs, especially those used for clothes-
hanging, storage, and the like, one is obligated to erect a fence around them
as per Torah law.
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A Railing Around the Roof of an Apartment Building:

Question: | live in an apartment building. Can | compel the other tenants of the
building to make a railing around the building’s roof? There are six neighboring
families residing in our building. Some of the residents are interested in building
a fence around the building’s roof while others oppose this idea claiming that
the roof is barely in use, besides for storage purposes and the occasional
maintenance of the solar heating tank. In addition, the opposition also claims
that whoever is supposed to get hurt by Heavenly decree will get hurt even with
a fence around the roof and whoever is not supposed to get hurt will be spared
from harm even without a fence. Whose claims are correct in this matter, the
residents in favor of the fence or those opposed to it?

Answer: we have discussed the positive Torah commandment to build a railing

for one’s roof so that no one falls from it.

The Rambam writes that one who does not build a railing around his roof has
nullified the positive commandment of “And you shall make a railing for your
roof” and has transgressed the negative Torah commandment of “And you shall
not place blood in your home.”

Indeed, Maran Ha’Shulchan Aruch added a special Chapter at the end of his
epic work, the Shulchan Aruch, where he explains the laws of building a railing
and other laws regarding protecting one’s life; this is Chapter 427 of Shulchan
Aruch Choshen Mishpat, the final chapter of the Shulchan Aruch. There in
Section 6, Maran writes as follows: “One who leaves one’s roof without a railing
has nullified a positive commandment and transgressed a negative
commandment, as the Torah states, ‘And you shall not place blood in your

home.”

11



Regarding a jointly-owned roof, such as the roof of every apartment building, it
would seem that there is no obligation to build a railing around it, for the Torah
states, “And you shall make a railing for your roof’ and not “for the roof” which
implies that the Torah only commands a private owner to make a railing for his
own roof; however, a roof belonging to several partners should be exempt from
this Mitzvah.

Nevertheless, the Rambam (Chapter 11 of Hilchot Rotze’ach U’Shmirat
Nefesh) writes: “A house belonging to two partners is obligated in a railing, for
the verse states, ‘When someone falls from it.” We see that the Torah makes
this Mitzvah contingent upon the individual who falls. If so, why does the Torah
say ‘your roof? This indeed comes to exclude synagogues and Houses of
Study which are not meant for residential purposes.”

This means that the primary issue which establishes whether or not there is an
obligation to build a railing is if there is a concern that someone may fall off the
roof. The reason why the Torah uses the language of making a railing for “your
roof” is in order to exclude synagogues and Houses of Study where there is no
obligation to make a railing, for people do not dwell there on a permanent basis
and the Torah only obligates one to do so for a house where people reside on
a permanent basis. Maran Ha'Shulchan Aruch (ibid, Section 3) rules likewise.

Thus, one of the building’s tenants may certainly compel the rest of the tenants
to build a railing around the roof (even without this reason, one tenant can
compel the others since it is customary to build such a railing).

Summary: All of an apartment building’s tenants must participate in the cost of
making a railing around the building’s roof so that no one falls off of it.
Thus, obviously, justice lies with the residents who wish to build a fence around
the roof of the building.
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