(it
‘ll |I'
'» 1l
l . -

TORAH CENTER

HABRUTA NIGHT

SHAARE ZION

Tonight’s learning is sponsored in honor of The Vezakeini Initiative




Reproduced by Habruta Night Booklet with permission of the
copyright holders, ArtScroll 7 Mesorah Publications, Ltd.

Design: mdkgraphicdesign@gmail.com




Week 70

Topic

SHILUACH HAKAN

TOPIC DISCUSSION

Should one chase the opportunity to do this mitzvah?

What is the segulah for doing the mitzvah?

When should one do the mitzvah when they see eggs or wait for the chicks?
What if the sender does not want the eggs or chicks?

Part 2:
The many benefits stated in connection with Shiluach Hakan:

Part 3
Practical Halachot
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If a bird's nest chances before you on the road, on any tree, or on the ground, and it
contains fledglings or eggs, if the mother is sitting upon the fledglings or upon the eggs,
you shall not take the mother upon the young. You shall send away the mother, and then
you may take the young for yourself, in order that it should be good for you, and you
should lengthen your days.
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1721 110 — The Rabbis taught in a Baraisa: "7119% 10¥-1p 811 13, — The verse states:”
SHOULD A BIRD’S NEST CHANCE TO BE BEFORE YOU. 1% 115N N — WHAT does [THE TORAH]
intend to TEACH with this clause? 1mx3w "85 — SINCE IT 1S STATED:” -nx) oxa-nx nbwn nbw,
'q’?'nfgn DY — YOU SHALL SURELY SEND AWAY THE MOTHER [BIRD], AND THE YOUNG TAKE FOR
YOURSELF, Tp N¥RW 13 niyay o2 i 913! — 1t couLp thus BE thought that ONE MUST
SEARCH IN THE MOUNTAINS AND HILLS IN ORDER THAT HE FIND A NEST and send away the mother
bird.” 715 Tmbn — [THE TORAH] therefore STATES: "X1p? '3, — SHOULD [A BIRD’S NEST]
CHANCE etc., ImD% ¥7IXn2 — teaching that the mitzvah applies only WITH RESPECT TO [A

HABRUTA NIGHT @ SHAARE ZION




Y 209 1°910 N

NEST] THAT OCCURS BEFORE YOU.” "1p— The verse states further: 4 NEST" pipn San —
implying that the mitzvah pertains to a nest IN ANY CASE, even if it contains only one chick or
one egg.”” "mpY, — The Torah refers to the nest of A BIRD (TZIPPOR); this connotes K91 v
MXNY — A KOSHER [BIRD], BUT NOT A NONKOSHER [BIRD].” "85 — The verse states: BEFORE
YOU; 1M1 mwna — this refers to a nest found IN A PRIVATE DOMAIN.” 773, — The verse
states: ON THE PATH; va71 N3 — this refers to a nest found IN THE PUBLIC DOMAIN. !
1n N19'X3 — FROM WHERE do we know that the mitzvah also applies to a nest found IN THE
TREES? "Y¥-523,, 111% Tmbn — For [THE TORAH] STATES: IN ANY TREE. ]"J0 NIy P niniaa
— FROM WHERE do we know that the mitzvah also applies to a nest found IN PITS, DITCHES,
AND cAVERNS? ! #pxi-hy ix) mib 1m5n — For [THE TORAH] STATES: OR ON THE GROUND. '2)
727 53 nian% 1oivw nxn — Now, SINCE WE ULTIMATELY INCLUDE EVERYTHING [i.e. all nests]
in the mitzvah, ' % “7772 qM0%, — WHY DO I NEED the words BEFORE YOU, ON THE PATH?'"
7% 15 — To TELL YOU that 772 13p ]'RW 777 1M — JUST AS it is true regarding A PATH, THAT
THE NEST found there IS NOT “IN YOUR HAND” [i.e. it is not at your disposal], 9712 13p XY 55 K
— S0 TOO, is it a precondition in ANY case where the mitzvah is to apply THAT THE NEST NOT BE
“IN YOUR HAND”''¥ 11X ]X31 — FROM HERE [THE SAGES] SAID: J21¥ 12" — Regarding DOVES OF
A DOVECOTE, M9y "M — AND DOVES OF A LOFT,™ nimay prmova mpw "“msyi) — anp
BIRDS THAT NESTED IN JARS'” OR IN TOWERS, D192 1MW 1'512290) 'MIN) — AND GEESE AND
HENS THAT NESTED IN THE ORCHARD,"” mi%"W3a 21 — ONE IS OBLIGATED IN the mitzvah of
SENDING AWAY."® nmvan 7ina mp 2R — BUT if THEY NESTED INSIDE THE HOUSE," i 1m
NIX'DTIT — AND SIMILARLY, HERODIAN DOVES,”) mWn MWD — ONE IS EXEMPT FROM the
mitzvah of SENDING AWAY.?
The Gemara questions the Baraisa’s conclusion:
"m X — The master said in the Baraisa [regarding the exposition of the words before you,
on the path]: 712 1P 1XYW 777 M — JUST AS it is true regarding A PATH, THAT THE NEST found
there IS NOT “IN YOUR HAND,” T2 13p XY 93 X — so TOo, it is a precondition in ANY case
where the mitzvah is to apply THAT THE NEST NOT BE “IN YOUR HAND.” "5 iab X7 — Why do I
need this exposition? Xpn1 NP ™, » — Why, that law may be derived from the phrase
Should [a bird’s nest] chance; Tlgm?b 1D “KIpP1 13, — for the Torah states: Should [a bird’s
nest] chance, to the exclusion of [a nest] that is “prepared” “ =iy1 — And
furthermore, ™5 5 "77195, — why do I need the expression before you? %’
The Gemara answers:

11 b vy mnxS #apb, X9 — Rather, the expression before you is expounded to
include [birds] that were once before you and subsequently escaped. ? 37713 1772,

N\

DOES ONE HAVE TO GO AFTERE THE MITZVA?

The mitzvah of Shiluach Hakan is not compulsory. That is, one is not required to seek out a
nest in order to fulfill the commandment of sending away the mother bird. Nonetheless it
is considered meritorious to actively pursue this mitzvah, and one who ultimately succeeds
in its performance will be greatly rewarded.
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Rav Chaim Vital asserts that one must
make a concerted effort to perform each
and every mitzvah in the Torah, including
noncompulsory ones such as Shiluach
Hakan. Moreover, writes Rav Chaim Vital,
onewho hasto perform everysingle mitzvah
during his lifetime will be forced to return
to this world as a gilgul (reincarnation) in
order to complete the mitzvah he is lacking.
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Teshuvos Chavos Yair §67 infers from this Baraisa that when one does encounter an ownerless nest, he is

obligated to send away the mother bird, even if he has no interest in taking the young; the Baraisa

exempts one only from having to search for the nest. Chasam Sofer (here and in Responsa, Orach Chaim

§100) and Chazon Ish (loc. cit.), however, disagree and maintain that once the Baraisa establishes that it is

not imperative upon every Jew to perform shiluach hakein, the mitzvah is not obligatory even where one

does chance upon a nest; the Torah is merely prescribing the procedure one must follow if he wishes to
take the young. See also Aruch HaShulchan §292:1, Dor Revi’t, and Dvar Avraham vol. 11 §8:13-25.
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QUESTION

What if one will not make use of the chicks or eggs?

Opinion 1#:

711 11729

The mitzvah of Shiluach Hakan is obligatory
only in a situation where someone wishes
to remove the eggs or chicks from the
nest, in that case the Torah requires him to
send away the mother bird before taking
her young. But if one happens upon a nest
and has no interest in taking its contents,
he may choose to continue on his way and
forgo the mitzvah.

Opinion 2#:

2> pao 0Mat

1991 027X 09N 1770 PR DTN INIRNN 12
,N1929PNN MXNA A 1T NINY .NITRN 7700
JT1 11PN R} 1932 1572 1pn YT 0MONM
IR, MINN IRW NI NINN MNN NPRY 295
N1 MTPWI RYR NN 7INR TN 277N
RYR N1HWI 2170 IPRW TV "7 7 WY

071210 NPYH DX RINWDO

9278 R2IPY 127

If a person chances upon a nest and the
conditions for shiluach Hakan exist, he then
indeed has an obligation to send away the
mother bird.

'IABRUTA NIGHT @ SHAARE ZION

1% 1070 AYT A - MNAN

NIP27T NHYYN ("0 70) "IN ‘Na pn MHW
PRI ORN NHYW 1D PRI 21NN M9X )P

:(2"9 70 X"N ‘N2 RN 121) 12779 197D WRWH



N17YW "M

2 Tmy VP 97 PN

We can coclude from here, that the px7 R0 RN .15 MY 0N NN 91>

requirement to perform the mitzvah is IWRY 2 9V R ,ORN DR YWY 17100 | R¥N

binding even if the one who discovered the ”

nest has no desire for its contents. N"1WA DRI 11270 DN .0°122 NIDTH NN
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AMAZING INSIGHT

The pasuk Jverse[ begins with the words ”Ki yikareh kan tzipor, Jwhen you happen upon a
bird’s nest[. We would assume that the word "yikareh, Jhappen upon[ should be spelled
with the letter ‘Hay' at the end of the word (from the root Kuf-Reish-Hay Jmeaning to
happen[). However, that is not the way the word is spelled. The word is spelled with an
Aleph at the end — from the root Kuf-Reish-Aleph (meaning to call out). There is no doubt
that the intent of the pasuk is that the person happens upon a bird's nest. But, literally
translated, this pasuk reads ”If a bird’s nest is called out to you,. What is the meaning of
this? Why did the Torah use this strange spelling?

The sefer Kol Dodi offers a beautiful insight regarding this spelling. It is not every day
that one encounters a bird’s nest. This is a unique event. In fact, it is suggested that this
Commandment has mystical benefits (segulah), such that one who is childless should seek
to fulfill it and thereby receive the Heavenly blessing of parenthood. It is certainly not an
everyday event. Who of us can say that we have ever had the opportunity to fulfill this
mitzvah?

A person is walking along and all of a sudden a bird’'s nest happens to appear in front of
him. This is not just a “happenstance,. The mitzvah of Shiluach Hakan is calling out to him!
Perhaps this unusual occurrence is G-d’s way of calling out to the person that he needs
personal correction in his attribute of compassion. If it HAPPENS (yikareh with a Hay) that
this person, of all people, runs into this singular event, then what has really occurred is a
yikareh with an Aleph — the teaching of the law of the mother bird's nest is CALLING OUT
to him that he should take note: perhaps his practice of the attribute of compassion needs
improvement.
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QUESTION

Does it have to be in public property or can it be on private property?

The Torah uses the word 7712 on his land. Thus , nowadays one may perform Shiluach

Hakan on a nest that was found in a secure property, even if the property owner never had
any special intent not to acquire such nests.
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A nest found in one’s secure property (nmnwni qxn)

21. As stated earlier (§14), the mitzvah of shiluach hakan does
not apply to a nest that is o, or “prepared”. This includes any
situation in which either the mother bird or her offspring are
under someone’s ownership. (The Gemara derives this law from
the verse’s opening clause, 18 MY Tp X' '3, Should a bird’s
nest chance to be before you..., which implies that the nest must
not be one that is already “prepared.”) Therefore, one cannot
perform shiluach hakan on birds that are privately owned and
kept (e.g. domesticated hens and geese), nor can the mitzvah be
performed when someone owns the contents of the nest.

This rule has far-reaching implications, because the Halachah
states that a person’s secure property (N anwnn ¥ - lit., guarded
courtyard) can acquire objects on his behalf even without his
knowledge. Thus, if a wild bird nested in someone’s fenced-in
yard, the landowner (or his tenant) would automatically acquire
the nest even if he is unaware of its presence, thereby rendering
it “prepared” and unfit for shiluach hakan.*

There is, however, a simple way to avoid this automatic

acquisition: If a property owner (or renter*) mentally resolves
that his property should not acquire any nests on his behalf, it
will prevent all such acquisitions from taking effect in the future.
This will allow shiluach hakan to be performed on any nests that
are subsequently constructed on his property.” A resolution of
this kind need be done only once, and a person can have in mind
that it should apply to all of his future residences as well.*

It is important to note that according to many contemporary
authorities, this entire issue is irrelevant nowadays. They maintain
that it was only in earlier generations—when the consumption
of pigeon or dove eggs was common—that a person’s secure
property would automatically acquire a nest for him. In modern
times, however, most people shun such items, so it can be
presumed that a property owner does not wish to acquire any nests

11
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What constitutes a “secure property”?

22. A secure property is defined as an area in a private domain
that is completely closed off from the public and 1s thus accessible
only with the owner’s permission (e.g. a house or fenced-in yard).
Any area that is freely accessible to the public does not qualify
as a secure property.® Hence, a nest located in a communal area
(such as a Shul, a bungalow colony, or the stairway or roof of an
apartment building) never automatically belongs to the property
owners, and shiluach hakan may therefore be performed on such
nests without hesitation.*® Similarly, an outdoor window sill that

adjoins a public area is not classified as g secure

if it is many stories high, s property, even
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Declaring the offspring ownerless (hefker) in order to
repeat the mitzvah

23. The poskim disagree as to whether a person can bypass the
limitation ofa “prepared” nestby declaringit ownerless, or hefker.
Some maintain that once eggs or chicks have been acquired,

they can never again qualify for shiluach hakan, even if their

owner declares them ownerless.*' Others, however, do approve

of a hefker declaration as a means for removing the “prepared”
designation from a previously acquired nest. Following this
latter view, the mitzvah can be performed repeatedly on the same
nest, provided that the offspring are declared hefker after each
acquisition. Each time the mother bird returns to brood upon her
(now ownerless) offspring, the mitzvah may be fulfilled once
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