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Week 44

Topic

STORE DAMAGES

TOPIC DISCUSSION

If one is in a shop and pulls something off the shelf and the item broke; does
he have to pay?

How about if someone stole it from you, before you had a chance to pay?

If one is deciding on an Etrog, on the way to check it by the Rabbi, it falls and
becomes pasul, is he held responsible?
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The Gemara returns to the statement of Shmuel it mentioned above (87b) and analyzes it:
xo1 — The text itself stated: SxMW X — Shmuel said: 11p2% NI 1 93 Svian — If
one takes a utensil from a craftsman to inspect it in consideration of purchasing it,
172 DaX)) — and a mishap occurs to it while it is in his possession, 271 — he is liable.

The Gemara comments:
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M7 ¥ K1 YoM 0im — This applies only if its price was fixed.

A related incident is cited:
Nmav 1% 5y7 8722 X117 — There was a certain person who entered a butcher’s shop
NT127 NLUK 7218 — and lifted a cut of thigh meat to inspect it."” maix Xp7 112 — As
he lifted it MM XM RYID XNX — a horseman came and seized it from him. RnX
" 277 pY — He came before Rav Yeimar 7 m5w5 mann — and [Rav Yeimar]
held him liable to pay its price.

The Gemara comments:
T RT NI B M — However, that ruling applies only when the price of [an
item] is fixed.

Another related incident:
N7 018% MXp MNRT X123 K17 — There was a certain person who brought gourds to
Pum Nahara to sell there. X1p X1p "pw xnby 513 1Nk — Everybody came and took
gourds for purchase. Since the vendor did not know who his customers were, 115 "X — he
said to [the assembled]: omw5 Pwipm 11 M1 — [The gourds] are hereby consecrated
to Heaven. " X313 377 nmpY 1 — They came before Rav Kahana. 1% nx — He
said to them: i%W IPXW 127 ¥rIpn 0IN 'X — A person cannot consecrate something
that does not belong to him, and the gourds no longer belong to the vendor!'!; therefore,
they are not consecrated.

The Gemara comments:
IMT YPT NIt 9 M — However, that ruling applies only when the price of [an
item] is fixed. ¥ymM7 wp XY Sax — But if the price of [an item] is not fixed, mwna
MNP 1M — it remains in the possession of its original owner even when a prospective
purchaser lifts it, w™pX 70w — and if the original owner consecrates it, his consecration
is valid. '

HABRUTA NIGHT @ SHAARE ZION




In order for one to be obligated to pay, there are two conditions.

#1: 07T *¥MP - Set price

n017 PN

Since the price is fixed and no
negotiations are needed, if the
purchaser wants to conclude the sale,
he merely has to tell the seller that he
intends to keep the article. Therefore,
his initial lifting of the item is considered
a kinyan; the seller can no longer retract
and sell to another customer.

PTNNW 112,701 Ty 1P21¥p 1MTY I
921 MW 1N XY 1N INIPH DM HY INR 1A
MMAH INPH 1R N NPIYT N,W WITPIRD
wnNn NPIYT 0WN 11 171N 10MH MW PR

RN

#2: We can only obligate one to pay, if the item is in high demand.

6
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Mishnah LJ.t;'gtp?n 371 MXY — One who says, “Konam that I not benefit from Israel,”

i.e. he forbids himself benefit from Jews, is permitted to transact business with
them, provided that when he does so nirmsa 13M1 nin l:li?‘i% — he buys at more than the
market price and sells at less. ¥ 15 am S — If he says, “Konam that Israel not
benefit from me,” i.e. he forbids Jews to derive benefit from him, 7013 129m ninda o> —
he buys at less than the market price and sells at more, i% P'yniw 1"X1 — but (the Mishnah

comments) in the latter case [people] will not listen to him to transact business with him.™

"% 1 b mam R — If he says, “Konam that I not benefit from them nor they from
me,” 012213 *12YY 3 — he benefits from [i.e. transacts business with] idolaters.

Gemara An Amoraic ruling is cited:
‘:xf;m'cp' TnxX — Shmuel said: 1'1i?:_‘.'? TRINT IR "',7; l:tl?i':!tt — If one takes a utensil
from a craftsman to inspect it in consideration of purchasing it 1%2 LX) — and a
mishap occurs to it while it is in his possession, 271 — he is liable. "°
The Gemara comments on this ruling:
xut S nxaT 9avp XuOx — Evidently, [Shmuel] maintains that [a sale] is totally to
the benefit of the buyer. "

NE™MIT K123 DRIDYT RYYM N1312 PN — our Mishnah deals with merchandise in

moderate demand while Shmuel’s ruling deals with merchandise in high demand. "
The Gemara supports Shmuel’s ruling:”

SXMWYT UM XN — A Baraisa was taught in support of Shmuel: Mani 1 oY npiba

oAl

™ na% 11WY — IF SOMEONE TAKES UTENSILS FROM A MERCHANT TO SEND THEM TO THE
HOUSEHOLD OF HIS FATHER-IN-LAW, 1 T1X) — AND HE SAYS TO [THE MERCHANTI:® 1oapn ox
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o™RT 75 NI MK RN JNIX — “IF THEY ACCEPT THEM FROM ME I WILL buy them and PAY YOU
THEIR full PRICE; T72W 1X2T D210 105 75 i1 1K 1XS X1 — BUT IF NOT, I WILL return them and
PAY YOU an amount CORRESPONDING TO THE BENEFIT I derive FROM THEM,”" then the law is as
follows: amn 12'502 101X1 — If [THE UTENSILS] WERE UNAVOIDABLY DESTROYED ON THE WAY
THERE, HE IS OBLIGATED to pay the seller the full price.”’ 715 12 — But if they were
destroyed ON THE WAY BACK, HE IS NOT OBLIGATED to pay their full price, 13 Xia Xyt msn
— BECAUSE HE IS then LIKE A PAID SHOMER."

A related incident:
12n% X571 mary xnn Spwa X7eop X1 — There was a certain middleman who took a
donkey from his fellow to sell on consignment,” but it did not sell. X7 DMK 1777 F102
— As he was returning to the donkey owner’s house, the donkey was unavoidably
destroyed. 15w 1oy 21 M — The case came before Rav Nachman, and he obligated
[the middleman] to pay.

The ruling is questioned:
mm 27% 837 M2k — Rava challenged Rav Nachman from the Baraisa quoted above:
MVD 77IN2 270 122502 10181 — If THEY WERE UNAVOIDABLY DESTROYED ON THE WAY THERE, HE
IS OBLIGATED; ON THE WAY BACK, HE IS NOT OBLIGATED. Here, therefore, where the donkey was
destroyed on the way back, the middleman should be exempt from paying.® — ? —

Rav Nachman defends his ruling:
m5 px — He said to [Raval: xu1 m3%in X7'0907 17 — The return trip of the
middleman is like the bringing there of the son-in-law, N22X 1'?'5&_5 ';131_'? navm 1':!.5:1
m5 Pam x5 m a7 — for if he would have found a customer to whom to sell the donke
even at the entrance to his house, would he not have sold it? !

13. By overpaying for his purchases and undercharging for his sales he does not benefit from his
transactions (Ran). Were he to pay or charge a fair price, he would be deriving benefit from another Jew,
which is prohibited by his neder.

[The Mishnah’s permit for the vower to transact business if he overpays or undercharges applies only if
he forbids himself benefit from Jews. However if he forbids their property to him, even if he pays as much
as two hundred zuz for a one hundred zuz item he is forbidden to benefit from his purchase, for his neder
took effect on the item (see Ran).]

17. The degree of responsibility a shomer bears toward the owner for the loss of the item he is watching
depends on the degree to which it was he who was benefiting the owner with his custodianship or vice
versa. In the case of an unpaid shomer, the sole beneficiary of the relationship is the owner: His item is
being watched by the shomer while the shomer receives nothing in return. Accordingly, the unpaid shomer
has a low level of responsibility; he must pay only if he was negligent in guarding the item, but not if it
was lost or stolen, and certainly not if it was damaged due to an unavoidable accident. A paid shomer, on
the other hand, has a symbiotic relationship with the article’s owner: The owner gains by having his object
watched while the shomer benefits by being paid for his service. The paid shomer therefore has a greater
level of responsibility in that he is liable for loss and theft. He is, however, still exempt from liability for
unavoidable accidents. Finally, there is the borrower, who benefits by being allowed to use the item but
does not give the owner anything in return. [In Talmudic parlance we say of the borrower: {>w rxi1 53, “all
benefit is his” (Bava Metzia 94b).] His level of responsibility is therefore the greatest in that he is liable
even if the item is damaged or lost due to an unavoidable accident.

[Now, Shmuel rules that a would-be buyer who inspects an article for sale — who is considered a shomer
until he actually purchases the article — is liable if it is damaged due to an unavoidable accident while it
is in his possession, just as a borrower would be if the article was damaged during his term of borrowing.
By this] Shmuel means that the buyer bears the same responsibility as a borrower in that, like a borrower,
“all benefit is his,” i.e. it is he, and not the seller, who benefits from the sale. Although the man inspecting
the item is, technically speaking, not yet a “buyer,” the Gemara in Bave Baesra 88a explains that Shmuel is

discussing a case in which the price for the article is fixed, so that if after his inspection the man decides to
buy the article, he can definitely do so. [He therefore has the same benefit as a full-fledged buyer] (Ran; cf.
Ran to Avodah Zarah folio 4b Wwpm i1, Rashi to Bava Metzia 81a 10181 11; see also Tosafos to Bava
Basra 87b np1'7n 11 and Kehillas Yaakov here §22).

N\
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1. The sale of merchandise in moderate demand at the current market price benefits both the buyer and
the seller. Accordingly, in a case in which someone forbade himself benefit from Jews, he must purchase at
above the market price and sell at less, so that he does not benefit from others. Conversely, where someone
forbade Jews to benefit from him, he must buy at less and sell at more, so that he does not cause others to
benefit from him (Ran; cf. Mefaresh).

Although the Gemara originally suggested explaining the Mishnah as discussing merchandise in low or

high demand, it did not mean these as serious interpretations, for the difficulties it raises with them are
glaring. Rather, this is simply the Gemara’s way of bringing out, in give-and-take form, the basic rules for
this matter, which may be summarized as follows: For merchandise in low demand, the seller is the
beneficiary and not the buyer; for merchandise in high demand, the buyer is the beneficiary and not the
seller; and for merchandise in average demand, both are beneficiaries. This applies to sales made at the
current market price. If a higher price is charged, however, the seller is always the beneficiary, even for a
high-demand item, and if a lower price is charged, the buyer is always the beneficiary, even for a low-
demand item (Ran).

2. [Although Shmuel’s ruling has been explained by the Gemara as referring specifically to a high-demand
item, it is still a novelty. One could have argued that even in such a case the seller also benefits, because,
after all, he does need a customer. Shmuel informs us that this is not the case. Rather, the buyer is
considered the sole beneficiary, and therefore if he takes the item for inspection and it is unavoidably
damaged, he is like a borrower and is responsible to pay for it. The Gemara now supports this ruling.]

3. He is sending the utensils as gift to his betrothed (Rashi to Bava Metzia 81a 11aw5 177), who is still
living with her family. However, he is unsure whether the family will accept them from him, so he does not

purchase them outright. Rather, he stipulates to the merchant as follows.

4. Even if the family decides not to accept the utensils, I will still have benefited from them, since the
gesture will have been appreciated. Accordingly, in the event that the utensils are returned, I will pay you
the value of this benefit (Ran).

5. Since [as a potential buyer] all the benefit was the son-in-law’s [he had the status of a borrower, who is
responsible even for unavoidable mishaps] (Ran).

6. [Once it becomes clear that he will not be buying the utensils (because his father-in-law refused them),
he no longer has the status of one who “has all the benefit,” and is therefore not responsible for any
unavoidable loss which occurs from that point on.] He does, however, have the status of a paid shomer (who
is liable for theft and loss), similar to a borrower who, when his term of borrowing ends, has the status of a
paid shomer until he returns the object to the owner. Although he is not being paid, we say that since he
had all the benefit until now, he provides benefit to the owner in return [and agrees to accept upon himself
the degree of responsibility required of a paid shomer] (Ran, based on Bava Metzia 81a).

The Baraisa’s ruling that the son-in-law is responsible if the utensils were destroyed on the way there
supports Shmuel’s ruling [that one who takes items from a seller in anticipation of buying them has the

same obligations as a borrower| (Ran; cf. Rashi to Bava Metzia ibid. 10i1x11 177). [Based on the Gemara’s
conclusion above, we must say that the utensils were in high demand (Mishneh LeMelech to Hil. Sheluchin
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There are 3 levels of merchandise:
X970 K117 - high demand

RYI¥N R12T - standard item

DR HY MTT X127 - closeout

Shmuel only obligates to pay by 890 R1727.

1"1

Insuch acasethe prospective purchaser @ xo1p H0NW XN NPHY DRIN DN DIWN)
is sure to keep the item when he Y5 &7 ,1n7oN2 NRIN DIV MY PRI DY

concludes the inspection. For this S 121Ny na°on 1M - 1" 772 VAT NNR
reason, too, the purchasers initial lifting nIMNR NN

of the item is regarded as a kinyan. The
only way the buyer can free himself
from paying for it is by returning the
item and voiding the sale.

719V 1INV

Maran brings two cases: 7 f%V0 7 M0

1)If one takes an item to check it out, PN DR 7P NN HY IR M 0293 H0I0
if it's a set price' and a mishap (onx) 2NN N7 2N T2 DIRD DU2INP 1N
caused it to break. You must pay. Since  -HMWI1 NWVI 171300 Dyn DAXp 10T
it became yours once you pick it up. This MR 77171 1212 NR N1IPS 73 1720 X
is only if it's an item of high demand. 10MNW PON HIR .NP1YN HY 222N 10NN PON

NWIA RIN 20,1701 9717 Wpan X101 11 PP
2) An item that the seller wants to get qnn NP1 11072301 ,0°T0 PI0D7W TY 9010

rid of, there are two conditions: a) agree POOW
on the price b) pick it up after you agree
on the price.

Even if you didn’t talk about payment 1
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DISCUSSION

We will now discuss the reasoning
behind this Halacha. There are two
ways to understand; we can hold him
responsible because we look at him
as a borrower, or, we can say that it is
considered bought.

The opinion of the Ran and Rosh is, that
we consider him a borrower.

However, Rashi and Ramban hold, that
he is considered a buyer.

The differences:

1. If the purchaser picked it up, can the
seller make it hekdesh (donated).

If the purchaser is a borrower, then
he can. However, if we consider him a
purchaser, then he can no longer make
it hekdesh.

2. There is a rule, if the owner is
alongside the borrower at the time it
breaks, he is exempt from paying. If he
is a purchaser there is no such ruling.

3.Ifitdied in normal work, the borrower
doesn't have to pay.

4. Do you pay the value its worth at the
time you picked up the item, or, the
value of the time it broke.

If we consider him a purchaser, then
he would pay the value of the time he
picked it up, however, if heis considered
a borrower you have to pay what its
worth at the time it broke.

1T 27N - 19P2Y DM HY MIRD M HD Hunn
IR1W PN IR NP1

DIWRIN 1°M27 1PHNI DT N7

N 27N NNPHY WD 0TI WIRIN 17N
1H0 DRIND HOW” HRIW

mMooINA R1MN RY¥N X121 ND0NA W7 DIIR
W 17aN7M ,W7RIA1T NPIYn 07T RINA X112
.NP1Y 171 277N NNPNY 1w

N1VWN 11 MM RPDIN NR 030 APV’ 127 71902
HRIY 7T IR NPIY PN 21°N0 DRD

2VUN NPIYN DR ,WNIPND 91D 1OMn R [X]
PR W L,NP1HY WD OXRY L, WrTPNYD D10 HRIw
WrTPnY 1

JNY 1PHYAWD 70D HRIWD 1177 DR [1]

,1ORHN NNNN NNNWI 710D ,HRI1WD 11T DR [3]
192 1M1 R 1HR 000

SPHYPNNW nywa ponn MY *oH nHhwn oxrN [1]
2°N,NP1Y 11N 121°N DR .PONN DR NPHYW TNTL IR
Har ,ponn NPHhWI NPNN MT YW Nwn 0D

215N NYwd 2N ,HRIW PN 121N OR

ny> N1 PRY WNON1 MIR N1pnwd 1]
TN 27N PR TRW IPTIW TV PONN NIpY
19091],0°5Y2% PINPW TY HRIW TN 2201 ,NP1H
7IVD RPN RPOI TV JWIN *NNDN 7272 IRIAN

[7omn nan

27N YITN IRAW 2pY? N1HNPN 7271 03 RN
17N 12°NW 0121010 NVWH “RDIN R1AT"A P9
"RDMN R1721"2 P 195 ,"1HW IRIND H"W HRWw
072100 NVWH JHW ARIND HOW m1H W
IR "RDMIN RPATTIPR OXR NP PN 121NWY

JRIN HY RH 1970R 11PH HH1 MONN
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The gemara says, the seller tried to
make it hekdesh and Rav Kahana said it
would not work. Must be the purchaser
is looked at as a buyer.

Tosafot knocks off the proof:

The case is not that he picked it up to
check it out. It's a case that he picked
it up to buy it right away, in this case
everyone agrees that he is a purchaser.

NN ,RINA R122 17200 WIRIN .NIDOINN
NWYNIN,NPIY PP INAPNNY " WINYIWH IR
27 MR L,RINI D19H RIP NVRT RIAA RINNA
DRI IR ,1HW IPRWY 12T WTPN DTR PR RIND
T2 DRWHYW MM wrIpnh Ho1r RH RNR N

27PNY D127 POWNHWY MDD 0NN

LR R«AWIH DRI PRI NIRIN NNIT NID0IM
nm by XHR ,0901 DIPAL DM HY RH ONNT
AWTPNY 901MN D127 PR 799, TN Nph

12

”Ilno

if the buyer claims he didn't pick it up to
purchase it:

The Rambam says that you are only
obligated if you pick it up with the
intention to buy it, if something
happens you have to pay as long as you
didn't renege. But if you didn't pick it
up with intent to buy you would not be
obligated.

Tur holds, that we can assume anyone
who picks up an item, is picking it up
with the intention to buy it. This is only
on an item of high demand.
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Case: A cup seller was selling out of his booth when someone came to look at a cup.

While he was checking out the item a thief snatched it away. He hasn't paid for the

item. The seller says once you picked it up it became yours and it was snatched away

from you. We don't need to discuss payment its an item you know the price.

The buyer claims you don't know my intention till | pay.

Who's right?

Ruling: If the item has a set price, he acquired it from the point he picked it up and he
is obligated to pay for it.
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Question: If a person bought clothing
from the store and afterwards, he wants
to return it, is there anything wrong
with it. Especially that the custom of the
country is such?

Answer: If the item was an item of high
demand and you liked it at the time of
purchase, it is an act of the pious not to
return it.

Many store owners have said they have
to close their store because of returns.
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Question: What happens if you go into
a store and an item brakes when you
pick it up?

If the item doesn't display a price and
you didn't ask the price yet, you don't
have to pay.

If the item has a price tag, the second
the buyer picks it up to purchase it (he
made up his mind), the seller can no
longer renege and say | don't want to
sell it. Therefore, he is obligated to pay.

** the rabbi gave 'no mention of the
item being of high demand.
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Question: Reuven walked into a store, took a salad out of freezer to purchase, it slipped
out of his hand and spilled, must he pay?

Salads are not considered items of high demand, unless they were limited. But its
also not a closeout item, unless he has extra supply of them. In normal situation it's a
standard item which can sell. What is the ruling if it fell before you paid?

We are not going to consider the person who dropped the salad negligent nor a
damager.

We know that on closeout items (n7o® Hy 77 81°221) Shulchan Aruch exempts you from
mishaps (onx) and obligates you on negligence (ny>wo).

What about the standard items (not closeouts and not high demand items)?

Lechem Mishneh says, that you are exempt from mishaps (onx). Which would exempt
our salad dropper.

Especially if items like salad might be considered a closeout since it doesn't last too
long; you want to sell it before it goes bad.
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Reuben wanted to buy an etrog, he found
one he liked, and they agreed on the price.
Reuben wanted to show his rabbi, if he
doesn't like it, he will return it. As he is going
to the rabbi it falls and the pitom breaks.

Is Rueben obligated to pay?

Can Rueben buy the cheapest etrog and
return that one to the seller?

Does Rueben have to pay retail price or
wholesale price?

Can Rueben give the seller a similar etrog
when the holiday is over for payment?

Alltheseideas arefordamagers and stealers
who may get away with less by giving a
replacement. But over here, once you
picked it up, we look at you as a purchaser
and for this reason you will have to pay the
full retail price as you originally agreed.
There is no returning a similar etrog or any
etrog.
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What about if the guy shows up on Erev Sukkot and the seller pushed him to take the
better etrog for a good deal of 100 dollars. The buyer said he wants to show his rabbi and
the seller went along with him. The etrog fell out of his hand and the pitom broke?

Step one: it's the day of sukkot, which is a close out. In that case Shulchan aruch says,
you need to agree on the price and have picked it up. Here you agreed on price but its
conditional on the rabbi approval. The buyer showed he was being pressured.

Also, maybe the buyer can pay the price of a kosher etrog and not have to pay the full $100
since he is not a purchaser yet?

A person who took an etrog to get it checked by the rabbi and he dropped the etrog in
transit. If they agreed on a price, he has to pay.

Only an etrog is unique and has people wanting it.

Here since its Erev Sukkot, sellers want to move items, therefore EVEN IF YOU PICKED IT
UP, you won't be obligated to pay.

Especially here where the seller was pressing him and in order to get him off his back he
said, I'll show it to the rabbi.

Whenever you have to pay, its full price.
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