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Week 29

Topic:

19902 190NN 1Y PART 3
FAIR COMPETITION IN FINDING
EMPLOYMENT

TOPIC DISCUSSION

Taking a salesman from a different company.

Taking a teacher from a different school.

Taking a rabbi from a different shul.

Offering yourself to someone, who already has someone in that position.

Taking over as a rabbi of a shul, knowing they are going to let the other rabbi
go.
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DISCUSSION

Nathan has been searching for a job for almost a year, without success. He recently
saw an advertisement for a computer programming position at a large international
company. He submitted his application. The company replied that he has called at
the very last moment, because they were planning to close with another applicant
that same night, but there’s still time to come over for an interview; the company is
interested in seeing as many applicants as possible before closing.

What should Nathan do? Is it permitted for him to apply for the job, knowing that the
company is about to close with somebody else?

Is there an ownership on a job the same way there is on an item, that if | am servicing
someone one should not intrude?
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The Mishnah (20b) taught that a person has the right to ban a
business from his courtyard on the grounds that he is disturbed by
the noise of the traffic it engenders. But the resident of one
courtyard cannot ban a business from another courtyard on the
basis of such an argument ™

The Gemara now discusses a claim that is effective even against

# business in another courtyard:
*ge13) oK ~ Rav Huna said:  x3v iy nan 13 g — If
& resident of a mavei ™ set up a mill for commercial purposes™
TR PPN TIAN XEN 93 X0x) ~ and then a fellow resident of
the mavei comes and sets up a mill next to his (Le. in the same
mavoi, but not necessarily in the same courtyard) for the same
purpose, YW 3307 X1 X7 — the law is that [the first one)
can stop [the second one], ™% K7 ~ for he can say to him:
v 9 npo2 %2 ~ You are cutting off my livelihood! As a
result of the presence of your business in the mazoi, [ will lose
palronage.

The Gemara attempts to support Rav Huna's ruling:

% ywou xp's — Shall we say that [the following ruling]
supports that of [Rav Huna|? If a fisherman discovered the lair of
& particular fish and spread his net between that fish and its lair,
IE 2 37 nTun 0P p — [other fishermen] must distance
their fishing nets from the fish 377 ny™ xY12 ~ asfar as the
fish swims in one spell.  p3) — And how [far] is that? =
X% 37 13 3 — Rabbah bar Rav Huna said: ey - Up
to a parsah. ™

Even though the first fisherman has not yet soquired the fish, he
can prevent other fishermen from taking it. This supports Rav
Huna's contention that one who has set up a business in a maovo
can prevent another from taking potential customers.

The Gemara rejects the analogy by suggesting that the case of
the fish is unique:

Xxwp vy oy ey ~ Fish are different in that once they
have set their sights upon some food they will certainly swim to it
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Therefore, if a fisherman sets a trap with food in it near the lair
of a fish, the fish is viewed as if it is already in his hands. If
another fisherman would then take the fish, that would be
tantamount to taking it directly from the first fisherman ™=

X379 K27 ™% 9% ~ Ravina said to Rava:  xym 37 xp
M 1373 WET ~ Are we to say that Rav Huna follows the
view of R' Yehudah in a dispute between R’ Yehudah and the
Sages? N7 ~ For we learned in a Mishnah:™ yem vy
DK — R YEHUDAH SAYS:  1pwn’ prax) v van phm x5 -
A STOREKEEPER MAY NOT DISTRIBUTE PARCHED KERNELS™ OR
WALNUTS TO CHILDREN, 19¥x 179759 1195 ~ POR, by doing so,
HE accustoms THEM to come TO M and thereby deprives other
storekeepers of the children’s patronage. py'nw omym -~ sUT
THE SAGES PERMIT this practice.

It would seem that Rav Huna, who does not allow one merchant
to take the customers of another, follows the view of R’ Yehu-
d.h,l‘l

The Gemara replies that this is not necessarily so:

WY X' Yox — You can say that Rav Huna's ruling
corresponds even to that of the Sages. 1197 whe x5 po w
oY N 137) My ~ As far as we know, the Sages do not
disagree with R' Yehudah there m% 957 9% ~ except
because they reason that be [the storekeeper distributing
sweets| can say to [the other storekeeper), xu%gup xx
Mk - “lam giving out walnats, Poww 159 nx - you give
out almonds!™ That is to say, since both stores are already
establishod, each is permitted to engage in activities that attract
customers from the rival store.”™  vin 337 Yo x30 Y3 —
But here [Rav Huna's case), where a merchant had already
edtablished a business in a courtyard and a rival came later, even
the Sages possibly concede m% wpxr -~ that [the first
merchant| can say to [the newcomer], nwn’ mh npog xg -~
“You are cutting off my livelibood,” and stop him from using
the courtyard.

NO NS

=Nt

D e B B

B -

EAc R I I I AN

HABRUTA NIGHT @ SHAARE ZION




6

nivoin

Tosafot asks, the fish are 9pon -
ownerless. So why does he have to go
elsewhere?

Answer 1. Since you are taking away
from his livelihood.

Answer 2: Since he put the fish to bait
and they all gathered around, if you
come place a net you are surely taking
away from him.

From here we learn: that one should
not hire himself to a homeowner who
has someone teaching him as long
as he is active by him. Since you can
go elsewhere to teach. Unless the
homeowner told you that he is looking
to change.

But if it's the other way around, in which
the homeowner wants a teacher that
his friend has, one would be allowed to
snatch him away. The first homeowner
cannot tell him go elsewhere, since | can
say this is the only one that can teach
my son.
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Maran goes along with Tosafot.

1M
It is forbidden for a teacher to hire his 2-197 VOWN JWIN
services to an employer who already
has another teacher in his home, unless PIpER MPIY PRSI M55 19N pew pn
the employer shows dislike with the Bdz oo w3y o Bp 3p o B0
teacher he has. P70 B o op3 DY My pE)

Jonam n dbdad LY 1amE opn3
nvan byab yaxy own® mbnb mox"™® 2
TXW RS BR 22 AR mbn Y ww
Yw mbpn 2% mx PR oman Yvan
byoe RS mbn A Yya tsw or Doyt
Since the teacher is unique | have Ty

nowhere else to go.

COMPETITION OVER A VACANT POSITION.

But if someone has a teacher; you are
allowed to hire him for yourself.

290 I INNY

The same ruling applies for an employer 27 97Y0 IPDN NMOHN

who has not yet hired a teacher, but tabtary jiar 5 N b 15 v e Spsb weey P P sbish ok 5
Sipad MoK MM 5K Hw bnm 25p5 Mn PR AR Spa e 8O BN s
another teacher has alrea dy offered s by xxma i Spa Migsb Sia MM T M MOD3 MaBeY e Span oy

; ; e i | : WP 220w K5% M Spa Sw annaa amben pr ON P M 2smdTem e
his services. This is like the case of ani SRS MONP FNNND TRNIT P M MR RAR K Pepw A8 monn man Span

ha’'mehapech be'chararah; therefore it is b
. . . axp 5B MK NS AR 190 Spab am TR b e nvan Spas San
forbidden to take the JOb from him. 2337 1135 S b Mieed S awe N 15 Ay R own ma pr b
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TAKING OVER SOMEONE'S CONTRACT

”Ilno

A non-Jew made a business deal with a
Jew, to buy from him a certain amount
of whiskey for a specified price. The
deal was struck, and as a sign of its
completion, they shook hands as
customary. Following this, the non-jew
went to another Jew who lives in the
same neighborhood, and asked him to
make the same deal, without revealing
that he had already spoken with the first
Jew. The non-Jew's intention was that if
the second Jew should offer a cheaper
price, he would take the deal and retract
from his original agreement.

The first Jew understood that something
was afoot, and therefore sent a message
to the second Jew, requesting that
he not sell the non-Jew any whiskey,
because he had already come to an
agreement with him. The second Jew
took no notice, and went ahead with
the sale, at which the non-Jew retracted
his agreement with the first Jew.
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It appears clear that if the judges see no deception in the matter Jon the part of the
Jew[, then the second Jew is not punished for his actions. This is because even if there
is a prohibition against usurping another's business, this applies only to a non-Jew who
is a regular client of a Jew, and the second Jew makes an effort to steal away the first
Jew's client. Even though the first Jew sent the second Jew a message to refrain from
selling whiskey to the non-Jew, the first Jew does not have the right to do so.
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DISCUSSION

The principle stated by the Sema is, that although it is forbidden for a Jew to steal the
clients and customers of another merchant, the prohibition does not apply where the
customers come to the Jewish merchant on their own volition.

How do you think we can apply this principle to competition in employment?

Although it is forbidden for a prospective employee to proactively seek to replace a
candidate offered a position, if the employer initiates the solicitation Jin a lawful mannerf,
no prohibition will apply.

Based on this idea, it seems that Nathan can go to the interview. Although somebody
else is close to signing a contract, the employer has invited him to try his luck; it appears
that no prohibition will therefore apply.

There is also another reason for leniency in our case:

Rabbi Yosef Fleischman, Alon Ha-Mishpat no. 13:

The restriction does not apply to somebody who cannot find another job.

A worker who is unable to find another job in the city, is permitted according to the
majority of authorities, to offer an employer his services, even when the employer
has already made up with another worker. The reason for this is that the work, under
such circumstances, is considered as ownerless property, which cannot be obtained
elsewhere. According to most authorities the prohibition of ani ha’'mehapech be’chararah
does not apply in such a case.
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SUMMARY

The principles of ani ha’mehapech apply to finding a job just as to finding a purchase.

However, many jobs are hard to come by, and therefore finding employment can be
compared to ownerless property or a gift (which isn't available elsewhere). Moreover, if
the employer is looking for applicants, it is certainly permitted to give in one's application.

Therestrictionof aniha’'mehapechwillnotfullyapplytofindingworkersin skilledemployment
such as teaching, because each person is different, and one worker cannot be compared to
another. Finding workers is also analogous in this sense to acquiring ownerless property.

Employment

A final area we discussed is employment. Just as with regular purchases, a person seeking
employment must ensure that he does not tread on anybody else's feet in doing so. Yet,
if the employer continues to search for an employee, and desires as many applications as
possible to choose from, it is permitted to apply for a job, even if an apparently suitable
candidate has already been found. Moreover, if other jobs are not readily available (which
is often the case), finding a job will be comparable to acquiring an ownerless item, so that
the full stringency of the restriction will not apply.
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