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Week 27

Topic:

7199N1 997NN 11V

TOPIC DISCUSSION

Real estate at its best. My freind is looking into a home - is there any
restriction on my sneaking it away from him.
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Ground Rules of 7177N2 997NN 1Y - Fair and Unfair Competition:

The classic scenario of unfair competition is a commercial setting, with two people
competing to buy a single item for sale.

Consider the following case:

Case 1: The Cohens had their house on the market for three months for an asking price
of $500,000, several bids arrived way below range. The Schwartzes then came along,
very keen to buy. They offered $480,000, which the Cohens didn’t formally accept. After
three meetings and subsequent discussions, it was clear to all that a final resolution
was near, and the price was decided at $485,000. The night before the next scheduled
meeting, the Cohens received an unqualified offer for their asking price of $500,000
from the levys, who were prepared to sign the next morning at 8AM.

What should the Cohens (owners) do?

Call the Schwartzes (the first buyer) and offer them to buy the house for the $500,000 and
if not, close with the Levys (second buyer)?

Go ahead and sell straight away to the Levys (second buyer)?

Ask the Levy's to wait and see if they close the deal with the Schwartzes (first buyer), in line
with their ongoing negotiations?
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The following Talmudic episode demonstrates a classic case of unfair competition:
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Gemara term: 179N 71DNN 71V - a poor man is pursuing a loaf of bread.
Modern day: an investor is pursuing a property.

Another incident related to this theme:
RYIR NWTI2 70m 0 513 31 — Rav Gidel was negotiating with a landowner to buy a
certain piece of land, /321 Xax 127 Y18 — and then R’ Abba went and bought it first. Y1x
X711 1215 m5ap 513 37 — When Rav Gidel learned of this, he went and complained about
[R’ Abba’s action] to R’ Zeira, Xnpi1 pny? 7% m5ap1 X711 121 51x — and R’ Zeira went
and presented the complaint to Rav Yitzchak Nafcha. m% =mx — Upon hearing the
story, [Rav Yitzchak Nafcha] said to [R’ Zeiral: 531% n5¥x nbyw 1y 1nnn — “Wait until
[R’ Abba] comes to us for the next Festival, and then we shall confront him.”"! p1%p 13
mb Ty mnawX — When the Festival arrived and [R’ Abba] came, [Rav Yitzchak
Nafcha] found him and said to him: 177102 797n 2y — “If a poor man is casting about,
trying to take possession of a certain cake, " 111 75U 7K X21 — and another person
comes and snatches it away from him, 'Xn — what can we say about this latter person?”
N\
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V1 97 PWITP

m5 "R — [R’ Abba] replied to him: ywn X7p1 — “He can justifiably be called a wicked
man, [for he has encroached upon the livelihood of his fellow].” ¥3:1 T2y Xnyv 18 M XOR1 —
Rav Yitzchak Nafcha then said to him: “But why, then, did the master [you yourself] do
this? Rav Gidel had been negotiating to buy a certain piece of land, and you preempted him
and bought it first!” m% wmx — [R’ Abba] responded to him: Xy mi1 X% — “I had not
known that Rav Gidel was trying to buy the land; had I known, I certainly would not have
purchased it.” Rav Yitzchak then persisted: " .‘-I'bgu mann M1 Xnwin — “Now, too, the
situation can be rectified; let the master give [the land] to [Rav Gidell.” m% mx — [R
Abba] replied to him: 1% X121 X5 7131 — “I do not wish to sell it to him, Xn™ap RYyIRT
xn1 — for this is the first piece of land that I have ever acquired, Xn9m xypon X9 —
and it is not a good sign to sell one’s first acquisition. mHpwn manpa wa ' — If he
wishes, however, he may take it as a gift from me.”
The Gemara tells how the matter was finally resolved:

1% nm X% 513 37 — In the end, Rav Gidel did not go down into [the land], X3iw, 237
"M ninn — for it is written: Y He that despises gifts shall live, and he therefore did
not wish to take the land without paying for it. 1% nm X5 xXax 131 — Likewise, R’ Abba did
not go down into [the land], 513 21 ma o7 own — for Rav Gidel had previously
been negotiating to buy it, and he therefore felt it was inappropriate for him to take it for
himself. 1% nm m x5 7% nm m X5 — It therefore happened that neither this master
nor that master went down into [the land], 12277 XyIX NMpnM1 — and [the land]
came to be called: “The land of the Rabbinical students.” ¥
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Why does the Gemarah use the word ” 9o »1v” a poor man, what about if a rich man
was searching?

Furthermore, in the story of Rav Gidal it seems that he is a wealthy person?

The answer is: if a rich man who has the availability to get the bread elsewhere, was
searching for bread and someone was to snatch it, he would not be considered a rasha,
since he can go elsewhere. However, properties are limited, so even Rav Gidel who was
wealthy is considered "poor” regarding the sale.
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SUMMARY:

19911 990N 71Y: Someone negotiating to buy a piece of land, only to be overtaken by a
second buyer, is like a poor person pursuing bread, only to have it taken away by someone
else.

If someone is in the process of negotiating the purchase of a plot of land, and is about
to close the deal when somebody else comes in and beats him to it, the second buyer is
called a rasha (wicked).

Question: Why should the second buyer be called a rasha? This term is an unusual reply to
a question in Jewish law. Generally, the response to such a query would be whether one’s
action is permitted or prohibited, and if it's the latter, what type of penalty applies. So, why
the use of the term “rasha”?

FIRST OPINION

UL

If someone is pursuing an ownerless :;-m'qn; pl=tni=in M ;3'7;1 1>
item or for a gift from someone. MDD 1D T3 POt oMpP PN
He is called a wicked person - a rasha AT RIP3 1 D30 203 1 DpE b
- because he takes away the other’s ST T RS YED DY TINE
livelihood

Two points to make from Rashi:

1. He is wicked because he is poaching on the livelihood of someone else 7917 -
17720 MINIRY, even if he has no alternative.

2. According to Rashi, this Gemara prohibits hurting another’s livelihood. If a poor
man is pursuing a loaf of bread - or an investor is pursuing a property - to cut
in on him is wrong. Taking the bread (by the second poor man) certainly isn't
theft, because the poor man doesn't yet own the bread, and therefore no formal
prohibition is involved. Yet, this Gemara teaches us that to snatch the bread or to
preempt an ‘other purchaser is wrong because it takes away the other’s
source of livelihood. This is categorized as unfair business competition.
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SECOND OPINION;

ni1voIn

Rabbeinu Tam says: that this prohibition
is only applicable if the poor person
wants to ”earn money,, by hiring

4
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himself out or if one wants to purchase DY) U0 DIMIED fJPW 2
something and another preempts him b 937 mJPB D5MES O PIPOES
and buys it, similar to the Rav Gidel 397 HM17 " ONPY DYTPN 1M
episode. The second person is called » VEY f)')PJ7 7)9{-;;3 97N 3y
wicked - for why did he go after that ™ED 05 PIPE DO 3B Sy ond
which the first person is working hard obh Y36 3P oINS 9PEN 15,

at attaining? He should go and earn
money somewhere else.
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According to Rabbeinu Tam, looking out for one’s own interests when there are limited
resources doesn't deem you "evil”. The prohibition this Gemara speaks about is a
certain form of opportunistic cruelty. If a poor person went through the trouble of
finding someone to hire him so he can earn his daily bread, or another already went
through the process of negotiating a real estate purchase, others should go elsewhere.
"Get someone else to hire you!” We say to the second purchaser; "buy a different
field!" It is not right to cut in.

What is the difference between Rashi and Tosafot?

If one has nowhere else to go for this item, according to rashi, you still can’t take this
one. According to Tosafot you may be allowed to.

8
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DISCUSSION

Now, this does not mean that all competition is bad and forbidden. In general, competition
is a positive concept, and the Rema clarifies that only under specific circumstances is there
room to limit it.

R”"N9

A person is considered a ”rasha, only "R 17957 1M%0 NN
when the terms have been agreed
O PEp oE> Mh vmp B or I [(v] D up v

upon betvyeen the buyer and sjeller, gnd apEDe 1775 [P1on ob 36 [3 popo B [pIen 1 oot
only the final act of transfer is lacking. s ¥ ypupb 083 30w Sz 30r 251 ap P> 51 2w
However, if the price has not yet been (@pm > wp ow ) M [] b ooy My of

agreed upon, because the seller wants ~ *® M 85 ¢ (1) ¥ o o 3pp W 2 )

3 hisher orice and the buver a lower 7 oHIOD MDED 1IE DN DYDY DYDY D D3 PYIOE
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price, it is permitted for someone else

to buy the property.

AWN NN

Rav Moshe, quotes nw»o: the Halacha SO RN N"IN

is only if the buyer put a bid, claiming
he won't give any more. But if they are
negotiating and if not for the second
buyer, they would have reached an
agreement, he should not step in.
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HABRUTA NIGHT @ SHAARE ZION '




pluka}s

Even if some terms are still open
for negotiation (such as the precise
schedule of payment), if it is almost
certain that agreement will be reached,
the halachah of n99na 99N 21w applies.

™9 N"IN
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NHYWH PIY

Rabbi Yechiel Michel Epstein: the rama
which says you need an agreement, is
only going on a random purchase, but
if one was to go to the market and find
something for purchase, even if no
price was agreed on, the second buyer
shouldn't interfere.
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If the seller decides not to sell to the
first customer, the halachah of -y
nm Jonmn does not apply. In fact,
the seller can always retract amidst
negotiations with the first buyer and
decide to sell to someone else, in which
case it is permitted for a third party to buy
from him, since the seller wishes to sell
to the third party and not to the original
buyer. The prohibition only applies when
a third party initiates an offer to the seller
while the seller still intends to close the
deal with the initial buyer.
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Question: Why does the prohibition R1pPN 1070 RINa R1a
of n7INa 9ommin "1y apply only to an 5 oPopY b oo 3 DIvmd Y wh e ob b vy Hapy 1
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Answer: The issue here is an issue of
competition, and competition can only
take place between two buyers, and not
between a buyer and a seller. The seller
owns his property, and he reserves the
right to sell it to whomever he chooses.
The potential buyer, however, must be
wary to compete fairly.

IT COMES OUT

After three meetings, and after having decided on the price, it appears that all terms
between the Schwartzes and the Weinsteins have been settled. Therefore a potential
competing buyer will be subject to the restriction of n99na9omn »1v. Thus, after finding out
about the Schwartzes original offer, the Levys should withdraw their offer and allow the
original transaction to be completed. It is also wrong for the Weinsteins to go along with
the Levys offer, because in so doing he joins their wrongful act of unfair competition with
the Schwartzes. The correct option is to ask the Levys to wait and see if they close the deal
ith the Schwartzes.

REVERSE THE SALE

Now let's assume that the Levys did not know the rules on unfair competition, and therefore
went ahead and bought the property. The day after signing, the Levys receive a call from
the angry Schwartzes, informing them that they had been scheduled to sign the contract
that very day. After the event of buying, is there anything the buyer must do? Do you think

the Levys should retract their purchase?
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1”219

Rabbeinu Tam holds that whenever the 71 R9N2 Naa

sgcond buygr is termed d rasha,. Beit R 0P 99w Y 71 ne Yo nyTe WYPYY
din (the Jewish court) obligates him to n2N0N K ,LBTA PIRAY IR PRN PT P2 Yo

return the money Jand cancel the sale[.
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It is untrue, rather, he is termed a rasha, 201 PWITp

but is not obligated in any way to the Am PP AR XM P 7 Ywonew 3 X9
original buyer. IMR TAPAR 772 YW XKW RDT YOT YT X 20w
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INADVERTENT

What about somebody who bought a property inadvertently, without knowing of any
original offer. Does the prohibition apply even when the competing buyer made his offer
without knowing about the first buyer?

NHYWH NPNIY

If the second buyer was not aware of A 153 N"IN
the first buyer’'s negotiations towards PEKTD ¥T XYY AW M Nk BN 3
purchase and he therefore bought it, he ;1‘::«1:”:?5 ::’;: ::n’:::og”::’m =

is not termed a rasha. Nonetheless, it is K31 9372 DA R*M (A o) 3N33 O3
considered an act of piety to permit the K77 wan en wtw k3 abun Nk
first buyer to buy the purchase, even in TR TS YROR JUY W Y00

this case.
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AWN NN

Even an inadvertent second buyer is 0 R"N N"IN
considered a rasha. PP WA XY 1YY o BN yrwa M
ampY? 0T MR VM DeRnw awh ¥y pa
The Shulchan Aruch makes no mention DT OMKI KBNOT YT ORY WX WXy TAwRd K
of distinction between the second A¥1 WK OR 2N POy vy Kba ARw yawn
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buyer knowing or not knowing about
the efforts of the first buyer to buy

the purchase or to hire himself out. 7IMI M1 RNDA RADI PRXY 0 SR B RYIN
Rather, the halachah is stated without AT NP OX YT NY3 WeERT RMOR 2 A
qualification, implying that even if the FTI RP3 0 STa 2%

second buyer was unaware, if he doesn’t
wish to be termed a rasha he must sell
the purchase back to the first buyer, or
give the job to the first person.

SUMMARY OF PART I

In this section we discussed the basic halachah of n7Ina q99nmn »1w. Although the Torah
endorses competition, not all competition is legitimate. Where somebody else is close to
completing a deal (and all terms have been agreed on), it is forbidden to enter the fray and
snatch it from him. According to Rashi, the limitation applies to hurting another's income
even in cases of limited resources, whereas according to Rabbeinu Tam the restriction
does not apply to circumstances of limited resources, but only to cases of unscrupulous
opportunism.

Nonetheless, if somebody does snatch the deal, there is no formal obligation to cancel the
sale,though it remains worthy practice to do so.

Authorities dispute whether the prohibition of 9onmn "1y applies even if the second buyer
didn't know about the original buyer when he made his offer.
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