
BKLYN: MONDAY     8•19•19 | 8 PM
@ SHAARE ZION

DEAL: TUESDAY     8•20•19 | 8 PM
@ DEAL SHUL

H A B R U T A  N I G H T

Tonight’s learning is dedicated
 L'Refuah Shelema Refael David Ben Claudie



Reproduced by Habruta Night Booklet with permission of the 
copyright holders, ArtScroll / Mesorah Publications, Ltd.

Design: mdkgraphicdesign@gmail.com



TOPIC DISCUSSION 

Real estate at its best. My freind is looking into a home - is there any 
restriction on my sneaking it away from him.

Topic:  

עני המהפך בחררה 

Week 27
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The classic scenario of unfair competition is a commercial setting, with two people 
competing to buy a single item for sale.

Consider the following case: 

Case 1: The Cohens had their house on the market for three months for an asking price 
of $500,000, several bids arrived way below range. The Schwartzes then came along, 
very keen to buy. They offered $480,000, which the Cohens didn’t formally accept. After 
three meetings and subsequent discussions, it was clear to all that a final resolution 
was near, and the price was decided at $485,000. The night before the next scheduled 
meeting, the Cohens received an unqualified offer for their asking price of $500,000 
from the levys, who were prepared to sign the next morning at 8AM.  

PART I. 

Ground Rules of עני המהפך בחררה – Fair and Unfair Competition:

What should the Cohens (owners) do? 

Call the Schwartzes (the first buyer) and offer them to buy the house for the $500,000 and 
if not, close with the Levys (second buyer)? 

Go ahead and sell straight away to the Levys (second buyer)? 

Ask the Levy’s to wait and see if they close the deal with the Schwartzes (first buyer), in line 
with their ongoing negotiations?  
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קידושין דף נט

úìîåã ááìé  <òåæ åäãø> - ëà ÷éãåùéï úìîåã ááìé òîåã îñ 128   äåãôñ ò"é úëðú àåöø äçëîä

The following Talmudic episode demonstrates a classic case of unfair competition: 

Original buyer רב גידל
The buyer רבי אבא
The rabbi ר יצחק נפחא

 

 

@sefer ן"ר  

 

Gemara term: עני מהפך בחררה – a poor man is pursuing a loaf of bread.

Modern day: an investor is pursuing a property.
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ר"ן

Why does the Gemarah use the word “ עני מהפך“ a poor man, what about if a rich man 
was searching? 

Furthermore, in the story of Rav Gidal it seems that he is a wealthy person?

The answer is: if a rich man who has the availability to get the bread elsewhere, was 
searching for bread and someone was to snatch it, he would not be considered a rasha, 
since he can go elsewhere. However, properties are limited, so even Rav Gidel who was 
wealthy is considered “poor” regarding the sale.

קידושין דף נט

 

 

@sefer ן"ר  

 

úìîåã ááìé  <òåæ åäãø> - ëà ÷éãåùéï úìîåã ááìé òîåã îñ 483   äåãôñ ò"é úëðú àåöø äçëîä

 

 

@sefer ן"ר  
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SUMMARY:

 Someone negotiating to buy a piece of land, only to be overtaken by a :עני מהפך בחררה
second buyer, is like a poor person pursuing bread, only to have it taken away by someone 
else. 

If someone is in the process of negotiating the purchase of a plot of land, and is about 
to close the deal when somebody else comes in and beats him to it, the second buyer is 
called a rasha (wicked).

Question: Why should the second buyer be called a rasha? This term is an unusual reply to 
a question in Jewish law. Generally, the response to such a query would be whether one’s 
action is permitted or prohibited, and if it’s the latter, what type of penalty applies. So, why 
the use of the term “rasha”?  

FIRST OPINION

רש"י

úìîåã ááìé  <òåæ åäãø> - ëà ÷éãåùéï úìîåã ááìé òîåã îñ 128   äåãôñ ò"é úëðú àåöø äçëîä

If someone is pursuing an ownerless 
item or for a gift from someone.

He is called a wicked person – a rasha 
– because he takes away the other’s 
livelihood

Two points to make from Rashi: 

1.	 He is wicked because he is poaching on the livelihood of someone else יורד - 
 .even if he has no alternative ,לאומנות חבירו

2.	 According to Rashi, this Gemara prohibits hurting another’s livelihood.  If a poor 
man is pursuing a loaf of bread – or an investor is pursuing a property – to cut 
in on him is wrong. Taking the bread (by the second poor man) certainly isn’t 
theft, because the poor man doesn’t yet own the bread, and therefore no formal 
prohibition is involved. Yet, this Gemara teaches us that to snatch the bread or to 
preempt an	 `other purchaser is wrong because it takes away the other’s 
source of livelihood. This is categorized as unfair business competition. 
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According to Rabbeinu Tam, looking out for one’s own interests when there are limited 
resources doesn’t deem you “evil”. The prohibition this Gemara speaks about is a 
certain form of opportunistic cruelty.  If a poor person went through the trouble of 
finding someone to hire him so he can earn his daily bread, or another already went 
through the process of negotiating a real estate purchase, others should go elsewhere.  
“Get someone else to hire you!” We say to the second purchaser; “buy a different 
field!” It is not right to cut in.

What is the difference between Rashi and Tosafot?

If one has nowhere else to go for this item, according to rashi, you still can’t take this 
one. According to Tosafot you may be allowed to. 

תוספות

úìîåã ááìé  <òåæ åäãø> - ëà ÷éãåùéï úìîåã ááìé òîåã îñ 128   äåãôñ ò"é úëðú àåöø äçëîä

Rabbeinu Tam says: that this prohibition 
is only applicable if the poor person 
wants to “earn money”, by hiring 
himself out or if one wants to purchase 
something and another preempts him 
and buys it, similar to the Rav Gidel 
episode. The second person is called 
wicked – for why did he go after that 
which the first person is working hard 
at attaining?  He should go and earn 
money somewhere else.

SECOND OPINION; 
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 DISCUSSION

Now, this does not mean that all competition is bad and forbidden. In general, competition 
is a positive concept, and the Rema clarifies that only under specific circumstances is there 
room to limit it.

רמ"א 

 A person is considered a “rasha” onlyחו"מ סימן רל"ז א'
when the terms have been agreed 
upon between the buyer and seller, and 
only the final act of transfer is lacking. 
However, if the price has not yet been 
agreed upon, because the seller wants 
a higher price and the buyer a lower 
price, it is permitted for someone else 
to buy the property. 

אגרות משה

 the Halacha :פרישה Rav Moshe, quotesחו"מ ח"א ס'’
is only if the buyer put a bid, claiming 
he won’t give any more. But if they are 
negotiating and if not for the second 
buyer, they would have reached an 
agreement, he should not step in. 

àâøåú îùä - ã (çå"î à, àå"ç á, àä"ò á) ôééðùèééï, îùä áï ãåã òîåã îñ 112   äåãôñ ò"é úëðú àåöø äçëîä

 

 

@topic Discussion 

Now, this does not mean that all competition is bad and forbidden. In general, competition is a positive 
concept, and the Rema clarifies that only under specific circumstances is there room to limit it. 

@sefer   א"מר

No otzar 

 

'א ז"לר ןמיס מ"וח  

 

A person is considered a “rasha” only when the terms have been agreed upon between the buyer and 
seller, and only the final act of transfer is lacking. However, if the price has not yet been agreed upon, 
because the seller wants a higher price and the buyer a lower price, it is permitted for someone else to 
buy the property.  

@sefer 
 

השמ תורגא  
'ס א"ח מ"וח  
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פרישה

 Even if some terms are still openחו"מ רלז
for negotiation (such as the precise 
schedule of payment), if it is almost 
certain that agreement will be reached, 
the halachah of עני המהפך בחררה applies. 

èåø <îëåï ùéøú ãáåøä> - ë (çå"î øä - øðç) éò÷á áï àùø (áòì äèåøéí) òîåã îñ 365   äåãôñ ò"é úëðú àåöø äçëîä
ערוך השלחן

Rabbi Yechiel Michel Epstein: the rama 
which says you need an agreement, is 
only going on a random purchase, but 
if one was to go to the market and find 
something for purchase, even if no 
price was agreed on, the second buyer 
shouldn’t interfere.

 

Rav Moshe, quotes השירפ : the Halacha is only if the buyer put a bid, claiming he won’t give any more. 
But if they are negotiating and if not for the second buyer, they would have reached an agreement, he 
should not step in.  

 

 

השירפ @sefer 
זלר מ"וח  

 
Even if some terms are still open for negotiation (such as the precise schedule of payment), if it 
is almost certain that agreement will be reached, the halachah of  הררחב ךפהמה ינע applies.  
 
 

@sefer ןחלשה ךורע  

No Otzar 

 

 

Rabbi Yechiel Michel Epstein: the rama which says you need an agreement, is only going on a random 
purchase, but if one was to go to the market and find something for purchase, even if no price was 
agreed on, the second buyer shouldn’t interfere. 

 

 

@sefer רזנ ינבא ת"וש  

ז"י ןמיס מ"וח  

 

If the seller decides not to sell to the first customer, the halachah of הררחב ךפהמה ינע  does not apply. In 
fact, the seller can always retract amidst negotiations with the first buyer and decide to sell to someone 
else, in which case it is permitted for a third party to buy from him, since the seller wishes to sell to the 
third party and not to the original buyer. The prohibition only applies when a third party initiates an 
offer to the seller while the seller still intends to close the deal with the initial buyer. 

יכדרמ  @SEFER 

 

אנקת ןמיס ארתב אבב  

שו"ת אבני נזר

 If the seller decides not to sell to theחו"מ סימן י"ז
first customer, the halachah of עני

בחררה  ,does not apply. In fact המהפך 
the seller can always retract amidst 
negotiations with the first buyer and 
decide to sell to someone else, in which 
case it is permitted for a third party to buy 
from him, since the seller wishes to sell 
to the third party and not to the original 
buyer. The prohibition only applies when 
a third party initiates an offer to the seller 
while the seller still intends to close the 
deal with the initial buyer.

 

Rabbi Yechiel Michel Epstein: the rama which says you need an agreement, is only going on a random 
purchase, but if one was to go to the market and find something for purchase, even if no price was 
agreed on, the second buyer shouldn’t interfere. 

 

 

@sefer רזנ ינבא ת"וש  

ז"י ןמיס מ"וח  

 

If the seller decides not to sell to the first customer, the halachah of הררחב ךפהמה ינע  does not apply. In 
fact, the seller can always retract amidst negotiations with the first buyer and decide to sell to someone 
else, in which case it is permitted for a third party to buy from him, since the seller wishes to sell to the 
third party and not to the original buyer. The prohibition only applies when a third party initiates an 
offer to the seller while the seller still intends to close the deal with the initial buyer. 

יכדרמ  @SEFER 

 

אנקת ןמיס ארתב אבב  
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מרדכי

 Question: Why does the prohibitionבבא בתרא סימן תקנא
of עני המהפך בחררה apply only to an 
unsolicited offer by a second buyer, 
whereas it remains acceptable for the 
seller himself to seek alternate offers? 

Answer: The issue here is an issue of 
competition, and competition can only 
take place between two buyers, and not 
between a buyer and a seller. The seller 
owns his property, and he reserves the 
right to sell it to whomever he chooses. 
The potential buyer, however, must be 
wary to compete fairly.

úìîåã ááìé  <òåæ åäãø> - ëã ááà áúøà úìîåã ááìé òîåã îñ 972   äåãôñ ò"é úëðú àåöø äçëîä

 IT COMES OUT

After three meetings, and after having decided on the price, it appears that all terms 
between the Schwartzes and the Weinsteins have been settled. Therefore a potential 
competing buyer will be subject to the restriction of עני המהפך בחררה. Thus, after finding out 
about the Schwartzes original offer, the Levys should withdraw their offer and allow the 
original transaction to be completed. It is also wrong for the Weinsteins to go along with 
the Levys offer, because in so doing he joins their wrongful act of unfair competition with 
the Schwartzes. The correct option is to ask the Levys to wait and see if they close the deal 
with the Schwartzes.

 REVERSE THE SALE

Now let’s assume that the Levys did not know the rules on unfair competition, and therefore 
went ahead and bought the property. The day after signing, the Levys receive a call from 
the angry Schwartzes, informing them that they had been scheduled to sign the contract 
that very day. After the event of buying, is there anything the buyer must do? Do you think 
the Levys should retract their purchase?
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רמב"ן

 Rabbeinu Tam holds that whenever theבבא בתרא נד:
second buyer is termed a rasha, Beit 
din (the Jewish court) obligates him to 
return the money [and cancel the sale].

ריטב"א

 ,It is untrue, rather, he is termed a rashaקידושין נט.
but is not obligated in any way to the 
original buyer.

ערוך השלחן 

 If the second buyer was not aware ofחו"מ רלז ב’
the first buyer’s negotiations towards 
purchase and he therefore bought it, he 
is not termed a rasha. Nonetheless, it is 
considered an act of piety to permit the 
first buyer to buy the purchase, even in 
this case.

 INADVERTENT

What about somebody who bought a property inadvertently, without knowing of any 
original offer. Does the prohibition apply even when the competing buyer made his offer 
without knowing about the first buyer? çéãåùé äøîá"ï <æëøåï éò÷á> -ááà îöéòà, ááà áúøà, ñðäãøéï, îëåú îùä áï ðçîï (äøîá"ï) òîåã îñ 215   äåãôñ ò"é úëðú àåöø äçëîä

çéãåùé äøéèá"à <àåø äçëîä> - ä (âéèéï, ÷éãåùéï) éåí èåá áï àáøäí àùáéìé (øéèá"à) òîåã îñ 332   äåãôñ ò"é úëðú àåöø äçëîä

 
Rabbeinu Tam holds that whenever the second buyer is termed a rasha, Beit din (the Jewish 
court) obligates him to return the money [and cancel the sale]. 
 
@sefer א"בטיר  

.טנ ןישודיק  

 

 it is untrue…Rather, he is termed a rasha, but is not obligated in any way to the original buyer. 

@topic Inadvertent 

What about somebody who bought a property inadvertently, without knowing of any original offer. 
Does the prohibition apply even when the competing buyer made his offer without knowing about the 
first buyer? 

@sefer   ןחלשה ךורע

'ב זלר מ"וח  
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אגרות משה

חו"מ ח"א ס’

àâøåú îùä - ã (çå"î à, àå"ç á, àä"ò á) ôééðùèééï, îùä áï ãåã òîåã îñ 111   äåãôñ ò"é úëðú àåöø äçëîä

Even an inadvertent second buyer is 
considered a rasha. 

The Shulchan Aruch makes no mention 
of distinction between the second 
buyer knowing or not knowing about 
the efforts of the first buyer to buy 
the purchase or to hire himself out. 
Rather, the halachah is stated without 
qualification, implying that even if the 
second buyer was unaware, if he doesn’t 
wish to be termed a rasha he must sell 
the purchase back to the first buyer, or 
give the job to the first person.  

SUMMARY OF PART I 

In this section we discussed the basic halachah of בחררה המהפך   Although the Torah .עני 
endorses competition, not all competition is legitimate. Where somebody else is close to 
completing a deal (and all terms have been agreed on), it is forbidden to enter the fray and 
snatch it from him. According to Rashi, the limitation applies to hurting another's income 
even in cases of limited resources, whereas according to Rabbeinu Tam the restriction 
does not apply to circumstances of limited resources, but only to cases of unscrupulous 
opportunism.

Nonetheless, if somebody does snatch the deal, there is no formal obligation to cancel the 
sale,though it remains worthy practice to do so. 

Authorities dispute whether the prohibition of עני המהפך applies even if the second buyer 
didn't know about the original buyer when he made his offer. 
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