‘ll |"
'» | 4'
l . -

TORAH CENTER

HABRUTA NIGHT

BKLYN: TUESDAY 2¢1919 | 8 PM

Tonight’s learning is dedicated

L'Refuah Shelema Refael David Ben Claudie



Reproduced by Habruta Night Booklet with permission of the
copyright holders, ArtScroll 7 Mesorah Publications, Ltd.

Design: mdkgraphicdesign@gmail.com




Week 2

Topic:

‘R PHYN 1D RNP X121 - RO

TOPIC DISCUSSION

Who is liable for damages, when passing a double parked car.
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Mishnah 02771 MY 7127 NX Mt — If one places a kad"” in the public domain, ”

2w 12 Spna Anx X321 — and another person comes along and stumbles
over it and breaks it, 710D — he [the pedestrian] is not liable to pay for it."” ma prm ox1 —
And if he [the pedestrian] was damaged by it, “ ip1a a»n nmann Sya — the owner of
the chavis” is liable to compensate him for his damage.

Gemara The Gemara notes an inconsistency in the Mishnah:
132 nnd — [The Tanna of the Mishnah] began by speaking of a kad,"” oo

18l Why does he not speak of the same utensil

nuana — but ended by speaking of a chavis
throughout?"

Before resolving this problem, the Gemara quotes other Mishnahs in which this same
inconsistency is found:
M3 1M — And we learned this in another Mishnah as well: "” in1ana K2 1 — If ONE
person WAS COMING in the public domain WITH HIS CHAVIS in7ip3 N2 1) — AND ANOTHER
person WAS COMING WITH HIS BEAM, 11 YW in1ipa 11 W 173 123w) — and THIS ONE'S KAD WAS
BROKEN BY THAT ONE'S BEAM, MV — [THE OWNER OF THE BEAM] IS NOT LIABLE to pay."! mnp
752 o»o1 mana — Here, [the Tanna] began by speaking of a chavis and ended by
speaking of a kad! ") 13M — And we learned this in another Mishnah as well: " xa m
™ 5% inana — If ONE person WAS COMING WITH HIS CHAVIS OF WINE, w27 YW 1122 82 ) —
AND ANOTHER person WAS COMING WITH HIS KAD OF HONEY, W27 YW nman np791 — and THE
CHAVIS OF HONEY CRACKED, 131N w211 nx 513 i 11 79w — AND the first ONE SPILLED OUT
HIS WINE from his container AND SAVED THE HONEY IN IT,” 112 X%X 1% ]"X — HE IS ENTITLED
ONLY TO HIS FEE." nvana omp) 722 nnp — Here too [the Tanna] began by speaking of a
kad, and ended by speaking of a chavis!'"”

The Gemara explains that these Mishnahs are not inconsistent:
Nbb 27 "X — Rav Pappa said: nan 171 1 1 — A kad is the same as a chavis. Both
words carry the same meaning.'

The Gemara asks:
M NKpDl ’N)g'? — What practical consequence emerges from this fact?"'”

The Gemara replies:
m2nm npnb — There is a practical consequence with respect to buying and selling. If
someone agrees to sell a “chavis,” which generally means a barrel, he may give the buyer a

kad, i.e. a pitcher, instead."
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The Gemara analyzes this response:

M7 1311 — What are the circumstances of the situation? nman Mp X5 X137 XInK2 KPR
X732 1p XY n1am — If you say that the sale took place in a locale where a pitcher is not
called a chavis, and a barrel is not called a kad,"” how can the seller give the buyer a
pitcher? 1% 1Mp KXY X1 — Why, in such a locale, [a pitcher] is not called a chavis!™ x%
X2mMy — Rather, this fact is practically relevant only in a locale X723 X725 7% 1Mp X217
Xnran Xn1n% — where most of the people call a pitcher a kad and a barrel a chavis,
XN K735 K73 RN1an5 1p7 M1 K2R — but there are also some people who call a
barrel a kad and a pitcher a chavis. In such a case, X211 7n2 51 Xp!N7T M — you
might have thought to say that we should follow the majority definition, i.e. chavis
means a barrel (and not a pitcher).

12 ynwn Xp — [Rav Pappal therefore informs us 21177 70K iR 2% X7 — that we do
not follow the majority in matters involving money. ' Hence, although most of the people
in that locale use the word chavis only for a barrel, this definition is not legally binding on all

the people there.”
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Question: let the money prove what his intention were to purchase.

Answer: the Gemara is going on a case that he told him, ”give me barrels for 200 dollars”
so he could send him 20 big or 40 small.

THE QUESTION ON THE RAMBAM
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The Rambam [as the Yam Shel Shelomo explains] says: there are times that we do follow
majority and that is if the minority is a slim possibility, then we will follow majority.
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The Mishnah stated:
ML AW M2 Hpnn AR 821 — If one places a pitcher in the public domain, AND ANOTHER
person COMES along AND STUMBLES OVER IT AND BREAKS IT, HE [the pedestrian] IS NOT LIABLE
to pay for it.

having failed to avoid the pitcher.

Another answer:
MK Sxmy — Shmuel says: uw 91082 — They taught this ruling only in regard to one
who stumbled over the pitcher in the dark. ”
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The Gemara questions this ruling:
ML XX — Why is he not liable to pay for breaking the pitcher? 51 uny5 mb wax —
He should have watched where he was going! He should therefore be responsible for

[3]

The Gemara offers several answers:
277 MMWn 37 127 "X — A Tanna of the academy of Rav said in the name of Rav:
ninan n’:na onan Nnwn Nf?mga — The Mishnah speaks of an instance where [the owner of
the pitcher] filled the entire public domain with pitchers.
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A third answer:
X 1 1271 — R’ Yochanan says: Nt 19p2 — The Mishnah deals with a pitcher placed
near a corner.

The Gemara challenges Rav’s explanation:
NDD 27 "MK — Rav Pappa said: pnann Xpr1 X% — The wording of our Mishnah is not
precise, 11" 12713 IX YXMW1 IX XX — unless we interpret it either as Shmuel does or as
R’ Yochanan does. 2713 X7 — For if we explain the Mishnah as Rav does, namely, that it
refers to a case where the public domain was filled with pitchers, 5pn1 XX 189 — why does
the Mishnah specify that one who stumbles and breaks the pitcher is not liable to pay?
M3 12w 190X — Even if he broke the pitcher deliberately, he should also not be liable!”

The Gemara defends Rav’s explanation:
N27T mMmwn 12a1 21 MR — Rav Zevid said in the name of Rava: naw 1'7’9:51_ T ORI —
Indeed, according to Rav, the same law (i.e. the pedestrian is not liable) applies even
where he broke the pitcher deliberately. '7;_713; NPT XM — And the reason that the

Mishnah states a case in which [the pedestrian] stumbled is as follows: ’;nu'? WAT TN

The Gemara defends Rav’s explanation:

N27T mwn a1 21 MR — Rav Zevid said in the name of Rava: naw 1'775151 T NN —
Indeed, according to Rav, the same law (i.e. the pedestrian is not liable) applies even
where he broke the pitcher deliberately. 5pni »np7 *Nm — And the reason that the
Mishnah states a case in which [the pedestrian] stumbled is as follows: ’;nn‘? WAT YIIN
XD — Since [the Tanna] wished to state in the latter part of the Mishnah, 12 prit ox)
P12 210 n1an Sya — AND IF [THE PEDESTRIAN] WAS DAMAGED BY [THE PITCHER], THE OWNER OF
THE PITCHER IS LIABLE to compensate him FOR HIS DAMAGE, 9pn1 Xp111 — which applies
only where [the pedestrian] stumbled, MWiIx pMNT R¥T Xy X KXY 12w 52K — but
not where he broke the pitcher deliberately because in that case he damaged himself,
'7933; Xy unp — [the Tanna] therefore states in the first part of the Mishnah that [the
pedestrian] stumbled.

The Gemara offers a fourth answer to its original problem (namely, that the pedestrian
should be liable for breaking the pitcher because he should have looked where he was going):
WK 275 XaX 121 1% K — R’ Abba said to Rav Ashi: X9y 1277 mpwn X27yna Mnx on
— This is what they said in the West (i.e. Eretz Yisrael)'” in the name of R’ Ulla to
answer this question: D™2772 1312075 07X 22 HW 1277 PXY 105 — The pedestrian is not liable
because it is not the way of people to study the roads on which they walk."!
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GEMARA SUMMARY

The Gemara asks, | don't understand, why in the first case is the damager exempt; he
should watch where he is going?

Example: | double park my car and you try to squeeze through, and you knock my mirror.
Would you say you are exempt?

The Gemara offers four answers to this question:

1. Rav: the guy didn't just place one barrel; rather he filled the entire public domain
with barrels, blocking the path. Since the public domain belongs to everyone,
a pedestrian is entitled to traverse the road even if it necessitates breaking the
vessel.

Example: one who blocks a fire hydrant and the fire department comes down, they can
break the windows.

2. Shmuel: it was pitch dark outside, so he didn't see where he was going.
3. Rabbi Yochanan: it was a corner to which the pedestrian could not have seen it.

The Gemara brings a proof against Rav:

We see the Mishna used the word bpni, which seems that the break was accidental; that fits
best with the other opinions who says the guy didn’t block the road.

Rav will answer you:

Really the Mishna should have said aawn which means intentionally. However it won't go
with the next part of Mishna, for it would come out that if the man tried to break it and he
gets hurt, | am no longer liable to pay his damages and that is not true, since he caused
the damage himself.

4. Ulla: people don't usually watch where they are walking.
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Question: the Gemara does not ask
why he is chayav for damages if the
person is injured, since he should have
looked where he was going?

Answer: as Tosafot explained above:
7a person needs to take care not to
damage more than he does not to be
damaged,.
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Question: A car was double parked
in an area in which is against the law.
A bus tried to get through; instead it
caused damage to both the car and the
bus; who pays who?

Answer: It depends if the car is in a way
that you can’t pass, then the bus can claim
that you have no right to block the street.
However, if he left room for crossing and
still the bus driver hit the car, then the bus
driver will be held responsible regardless
if it was illegal to park there.
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